Annuities

Tax Facts Q: 3999.  What fiduciary responsibilities are imposed upon fiduciaries under DOL regulations? 
FR Doc No: 2015-08831
The new Department of Labor (DOL) proposed fiduciary rules impact a broad range of individuals, including those who sell fixed annuity products.  According to DOL guidance, under the new rules, a fiduciary standard will apply to any individual (including brokers, RIAs, and insurance agents) who receives compensation for providing advice that is individually tailored or specifically directed to a taxpayer if that advice is geared toward helping the recipient make a retirement investment decision.

Implementation of the DOL’s fiduciary rules means, essentially, that advisors will now have a professional duty to act in the best interests of their clients, despite the fact that the taxpayer’s best interests may deviate from those of the advisor (especially with respect to fees or commissions). This differs from the current suitability standard that requires that advisors have a reasonable basis for recommending investment products, such as annuities, to the taxpayer based on an examination of the individual’s financial position.

While the suitability standard requires that advisors act fairly, it is not as demanding as the fiduciary standard, and the potential liability for failing to comply is less clearly defined.  Importantly, a fiduciary under the DOL rules cannot receive any payments that could create a conflict of interest unless they are able to satisfy the requirements for a prohibited transaction exemption (PTE).

Life/Health Insurance
Tax Facts Q: 8767.   What are the requirements to claim the premium tax credit under the Affordable Care Act?
Notice 2015-37
The IRS has recently released guidance discussing the implications of enrollment in a state-sponsored "CHIP buy-in program" as such enrollment may impact premium tax credit eligibility.  The Department of Health and Human Services (HHS) has designated certain children's health insurance (CHIP) buy-in programs as constituting minimum essential coverage for purposes of the ACA requirements.  
In some states, however, the state itself may offer a CHIP buy-in program to individuals whose household income exceeds the HHS thresholds, though these individuals are required to pay a premium and little or no government subsidy is actually involved.  HHS has indicated that it will recognize these programs as minimum essential coverage on a case-by-case basis where the program files an application under 45 CFR 156.604.  
If an individual actually enrolls in such a program, and the program has obtained minimum essential coverage status by filing the application with HHS, then that individual will be treated as being eligible for minimum essential coverage for purposes of the premium tax credit during the periods in which he or she remains enrolled in the CHIP buy-in program.

Retirement Accounts

Tax Facts Q: 3642.  What distribution requirements apply to an inherited IRA where the beneficiary is not the surviving spouse? 
Morris et ux. v. Commissioner, T.C. Memo. 2015-82
The Tax Court recently held that a taxpayer was solely liable for the entire tax due as a result of inherited IRA distributions despite the fact that he shared the inherited IRA funds with his siblings.  
In this case, the taxpayer was sole beneficiary of his father's IRA, and was also executor of the estate.  Upon his father's death, he received the IRA proceeds and voluntarily shared them with his siblings, as he believed this is what his father would have wished.  Following the advice of his legal counsel, he believed that there was no tax due as a result of the distribution and failed to include the lump sum distribution in income.  
At trial, the taxpayer argued that it would be inequitable to hold him liable for the entire tax due because he voluntarily shared the proceeds with his siblings, from whom it was unlikely that he would be able to recover their portion of the tax liability.  
The Tax Court found that the taxpayer acted in good faith, but that this did not impact the tax treatment of the inherited IRA funds, so that he remained solely liable as the initial recipient of the funds.  Relying on erroneous advice from his law firm shielded him from accuracy-related penalties, but he remained liable for the federal taxes due as a result of the distribution.  
Employment Benefits

Tax Facts Q: 365.  How are benefits provided under an employer-provided disability plan taxed?
Stiso v. Int’l Steel Group, No. 13-3503
The Sixth Circuit recently found that an employer breached its ERISA fiduciary duties with respect to a long-term disability policy purchased by the employer when it failed to increase a participant's benefits in accordance with the terms of the summary plan description (SPD).  
In this case, the employer issued an SPD that described the actuarial increases in benefits that were to be provided under the plan, but failed to reference other sections of the SPD that the employer attempted to rely upon in order to exclude the participant from increased coverage.  
The Sixth Circuit found that this failure to adequately describe the participant's benefit entitlement was a breach of fiduciary duty and ordered the lower court to grant the increases in benefits to the participant regardless of the presence of those exclusions. 
Investments
Tax Facts Q: 7675.  What is a residual interest issued by a REMIC and how is the owner taxed? 
TAM 201517007
The IRS recently released technical guidance that allowed a sponsoring subsidiary to take a capital loss on the sale of REMIC regular interests, and an ordinary loss on the REMIC residual interests that it retained.  
The subsidiary in this case formed a trust that elected REMIC treatment, and sold certain residential mortgage backed (RMB) securities (which were backed primarily by subprime mortgages) to the trust in exchange for both residual and regular REMIC interests.  The subsidiary then sold the regular interests on the market for a loss.  It retained the residual interests, but because those interests entitled the subsidiary to receive payments based on the cash flows of the underlying RMB securities, which decreased substantially in value, those interests also generated a loss.  
The IRS found that, because all of the requirements for REMIC classification were met, the subsidiary was entitled to claim a capital loss upon the sale of the REMIC regular interests.  Because the subsidiary had the right to either retain or sell the residual interests, and chose to retain them, it had unrecognized gain or loss in those interests.  Therefore, the IRS found that the subsidiary had the right to recognize the losses as ordinary losses ratably over the anticipated life of the REMIC.  

Estate Planning/Taxation

Tax Facts Q: 81.  What are the incidents of ownership that will cause life insurance proceeds to be includable in the insured’s estate? 
Smoot III v. Dianne Smoot, No. 2:13-cv-00040
A recent district court opinion held that the executor of a decedent's estate was entitled to recover estate taxes paid from the decedent's former wife after she received proceeds of life insurance policies in which the decedent held incidents of ownership at the time of his death.  
The Internal Revenue Code allows an executor to recover a pro rata share of the estate taxes paid from a beneficiary if the gross estate included life insurance policies receivable by a beneficiary other than the executor and the decedent did not otherwise direct through his or her will.  In this case, the court held that the life insurance policies were includable in the decedent's taxable gross estate because he retained incidents of ownership in the policy as of the date of his death. 
Incidents of ownership are generally found to have been retained if the decedent possessed the power to change the beneficiary, surrender or cancel the policy, revoke an assignment or assign the policy as collateral for a loan.  Here, the decedent's assistant testified that, two months prior to his death, the decedent reviewed his policy beneficiary designations and changed one of the beneficiaries.  
The court rejected the former wife's argument that the right to change the beneficiary two months prior to death is two months too soon, because there was nothing to suggest that the decedent's rights changed prior to his death.  As a result, the former wife was liable for a pro rata portion of the estate taxes paid based on the value of the life insurance proceeds she received.  

Federal Income Taxation
Tax Facts Q: 8542:  What is the work opportunity tax credit?
Notice 2015-13

The IRS has recently released a revised Form 8850, which must be used by employers to request certification for workers as required to claim the work opportunity tax credit.  Employers seeking to claim the work opportunity tax credit for workers hired in 2014 had until April 30, 2015 in order to request the required certification from state workforce agencies.  
The work opportunity tax credit is available to employers who hired workers who meet various eligibility criteria, including veterans, workers living in specifically designated communities who are aged 18 to 39, ex-felons and workers receiving public assistance.  The credit is also available to tax-exempt organizations that hired certain veterans in 2014.
Though the Form 8850 typically must be filed within 28 days of the date a worker is hired, because the Tax Increase Prevention Act of 2014 retroactively extended the credit for 2014 late in 2014, employers had until April 30 to make the filing. 

