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Incapacity Planning
· Definition of incapacity

· Powers of attorney

· For health care decisions

· For asset management

· Durable feature

· Springing power

· General or limited powers

· Advance medical directives (e.g., living wills)

· Guardianship and conservatorship

· Revocable living trust

· Medicaid planning

· Special needs trust 
Learning Objectives
To ensure that you have a solid understanding of the importance of planning for incapacity and the manner in which various estate planning documents accomplish the goal of incapacity planning, the following learning objectives are addressed in this chapter:

•
Identify the different documents that provide for incapacity planning.
•
Compare the different types of powers of attorney.
•
Describe the provisions that should be contained in a power of attorney.
•
Recognize the importance of coordinating special needs trust planning with available government benefits.
•
Understand the need to coordinate Medicaid planning with state law. 
•
Describe the challenges of guardianship and conservatorship proceedings.
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Overview
Much of estate planning focuses on disposing of assets in a tax-efficient manner and ensuring that assets will be distributed to whomever a client wishes in the manner he wishes. Planning for incapacity is a very important aspect of an estate plan that warrants thought and attention to ensure that a client’s health and financial assets are taken care of in the event of incapacity. An incapacitated person is someone who is legally deemed unable to make or communicate responsible decisions regarding his health, medical or personal care, property, legal, or financial affairs. 
Incapacity can occur because an individual lacks capacity because of advanced age or minority, unconsciousness or coma, physical illness, mental deficiency, or mental illness. An incapacitated person cannot make legally binding contracts such as real estate purchases, sales, or refinances, and he cannot purchase consumer goods or use credit cards, make investment decisions or banking transactions, nor make wills or personal health care decisions. 

Financial planners must communicate the importance of planning for incapacity to their clients and ensure that the necessary estate planning documents are in place. This planning should always be undertaken when, by reason of age or health, there is a real possibility that a client will become mentally or physically incapacitated and unable to manage his own affairs. 

Practice Standard 400-1

Identifying and Evaluating Financial Planning Alternative(s)
The financial planning practitioner shall consider sufficient and relevant alternatives to the client’s current course of action in an effort to reasonably meet the client’s goals, needs and priorities. 
Documents to Plan for Incapacity

Individuals can prepare for their possible future incapacity in a number of ways. When a client executes a revocable trust, it typically contains provisions addressing the grantor’s incapacity. Powers of attorney are documents that specifically authorize the named agent to act on an individual’s behalf. Powers of attorney can name someone to deal with financial matters, or to make health care decisions if the principal cannot make these decisions for himself. Special needs trusts are a type of trust designed to provide financial security for disabled individuals who receive government assistance.

Revocable Trust

Often, provisions pertaining to incapacity are contained in an individual’s estate planning documents, such as a revocable trust. There are three parties to every trust; the grantor who creates the trust, the trustee who manages the trust assets, and the trust beneficiaries. Typically, a revocable trust contains provisions that allow for the distribution of assets to a trust beneficiary, who is also the grantor, during his lifetime and in the event of his incapacity. Further, a revocable trust typically provides that the grantor is the trustee of the trust during his lifetime and names a successor to step in and serve as trustee following the grantor’s death or incapacity. When these provisions are contained in a revocable trust, the successor trustee is empowered to handle the management and distribution of the assets held by the trust. For this reason, the revocable trust should be funded with the grantor’s assets before the grantor becomes incapacitated. This avoids delays in locating the grantor’s assets and transferring them into the trust to be managed by the successor trustee. 

Practitioner Tip: A standby trust is a type of revocable trust designed to become effective upon a grantor’s subsequent incapacity. The standby trust functions similarly to a revocable trust, except that the grantor’s incapacity triggers the successor trustee’s duties. Like a revocable trust, the standby trust should be funded prior to the grantor’s incapacity.

Client Situation
Ned created a revocable trust and transferred all of his investment assets into it. Ned named himself the trustee and the beneficiary of this trust, and he named his brother Dennis the successor trustee. Ned has complete control over his investment assets while he remains competent. If Ned’s doctor declares in writing that Ned is mentally incompetent, then Dennis will manage the trust assets for Ned. 

Practitioner Tip: A revocable trust gives the trustee certain powers to manage the assets owned by the trust. Because these powers are limited to property that is held in the trust, any assets held outside of the trust (retirement assets or other assets that have not been transferred to the trust) will not be subject to the trustee’s control. It is, therefore, important to provide for the management and distribution of assets held outside the trust. Thus, although a revocable trust should contain provisions pertaining to incapacity, it is likely that other documents such as a power of attorney and heath care proxy should also be executed.

Powers of Attorney

Powers of attorney are fairly common documents that most individuals execute; they are prepared by an estate planning attorney. In some states, statutory powers of attorney and powers of attorney for health care have been created. A properly executed power of attorney can help avoid legal proceedings to establish a legal guardianship or conservatorship for an individual who may face short- or long-term incapacity. Although the power of attorney is appropriate for most clients, it is particularly important in certain circumstances: 

· When the principal is elderly and there is a significant chance that he will become senile or otherwise mentally incapacitated. A broadly drawn durable power of attorney could eliminate the need to petition the local court for appointment of a guardian or conservator to handle the principal’s assets.

· When an individual is suffering from a physical disability or illness, the effect of which could lead to a permanent or long-term incapacity.

Client Situation
Maggie took an early retirement to care for her mother Doris, who had signs of early dementia. Maggie began paying her mother’s bills but quickly realized she needed to make financial decisions for her mother, because Doris was not fully capable of making them for herself. Maggie took Doris to an estate planning attorney and had a durable power of appointment and other estate planning documents drawn up. Now Maggie can sign documents, manage her mother’s bank and investment accounts, and make financial and real estate decisions on her mother’s behalf.
Powers of Attorney for Financial Matters

Legal documents such as a power of attorney allow agents to make legal and financial decisions for individuals who are incapacitated. A power of attorney is a written document that enables an individual, the principal (person creating the document), to designate another person or persons as his attorney-in-fact, or agent, to act on the principal’s behalf. The scope of the power can be limited or nondurable and can allow the agent to act only in a very specific capacity, for example “only to pay my utility bills.”  A nondurable power of attorney ceases when the principal becomes incapacitated.

Client Situation
Mark, a journalist, was in the process of buying a new home when his employer sent him overseas to cover a breaking news story. Before Mark left, he had his attorney create a nondurable power of attorney. He named his sister Denise as his agent so that she could attend to the real estate closing on his home and handle other financial transactions for Mark while he was away. Denise did not have the power to act on Mark’s behalf once he returned to the United States, and at that time her powers were permanently revoked.

Alternatively, the powers can be durable or general powers, which can be quite broad, enabling the agent to act in all matters that the principal can; for example, “all the legal powers I myself have, including but not limited to the following –.”  Any trusted person, such as a spouse, relative, or friend, may serve as an attorney-in-fact or an agent. The named individual need not be an attorney. It is a good idea to have an alternative or successor attorney-in-fact to serve if the agent of first choice cannot serve for any reason.
Practitioner Tip: Because the principal is conferring significant power on the agent, he should be certain that the agent is someone who is trustworthy and has some level of financial acumen. Typically an individual will name his spouse to serve as the primary agent. The power can also be drafted to require two agents to act either jointly or individually (severally). Careful consideration should be given when naming two agents to act jointly. Practically speaking, this may cause complications if, for example, the two agents do not live near each other or the principal, or if the agents do not agree on the best course of action for the principal.  

Durable Power of Attorney
A durable power of attorney is a power of attorney that is not terminated by subsequent disability or incapacity of the principal. All states have recognized some form of durable power of attorney. The vast majority of such states have either enacted in total the durable power of attorney provisions of the Uniform Probate Code (UPC) or drafted their own statutes in conformity with the provisions of the UPC.
  

A durable power of attorney typically contains language indicating that the powers remain intact through the principal’s disability. For example, "This power of attorney shall not be affected by subsequent disability or incapacity of the principal, or lapse of time," or "This power of attorney shall become effective upon the disability or incapacity of the principal," or similar words showing the intent of the principal that the authority conferred on the agent shall be exercisable notwithstanding the principal's subsequent disability or incapacity. Unless the power of attorney states a time of termination, the passing of time will not invalidate its powers. The durable power of attorney continues until it is revoked by the principal or upon the death of the principal.

Client Situation

Enzo had executed a durable power of attorney, which gave his wife Alicia unrestricted powers to act on Enzo’s behalf. Although Alicia, as Enzo’s agent, could have used her powers to transact financial, business, or legal matters for Enzo once the document was executed, she did not exercise her powers until Enzo became mentally disabled, 20 years later. In contrast, if Enzo had executed a nondurable power of attorney, then Alicia’s powers would have ceased once Enzo was declared incompetent.

Practitioner Tip: Financial institutions quite often raise the problem of “staleness,” even though there is nothing in state law suggesting that the mere passage of time dates a power. For this reason, all powers of attorney should be revised every three years or less. Although banks and other financial institutions should honor a power of attorney, it is good practice to check to see whether that institution has its own specific power of attorney form or required wording. The principal should re-execute these powers periodically to keep them current while he is legally competent.                      

Springing Durable Power of Attorney
The typical durable power of attorney takes effect upon execution. Clients who are reluctant to grant another person wide powers to act at a time when the principal is capable of acting may prefer to use a springing power of attorney. A springing power does not become effective until the occurrence of a specified event such as physical or mental incapacity.

Some states define the contingencies under which the springing power becomes effective by statute, and other states require that the contingencies be specified in the document. All states require that the instrument name the person or persons who are to determine whether the contingency has occurred. For instance, if the contingency is incapacity, a doctor or group of doctors should be named to make such a determination. The attorney-in-fact may be the person making the determination. 

Client Situation
Derek executed a springing power of attorney naming his wife Tracy as his attorney-in-fact, and his children Liam and Lily as successors. Tracy passed away five years ago. Derek has started showing signs of diminished capacity. Per the terms of the power of attorney, Liam and Lily have received documentation from Derek’s treating physician indicating that he is no longer competent to make legal or financial decisions. Liam and Lily can handle his financial affairs under the power granted to them in the power of attorney.
 As with all tools and techniques, there are costs and downsides. The major drawback of a springing power is the potential difficulty in determining whether the contingency has occurred. There may be family disputes over whether a disability has in fact triggered the springing power. This puts a premium on clear and precise language defining the contingency in the document and creating an objective mechanism for determining whether it has actually occurred. An even greater potential problem is the reluctance on the part of banks, brokerage firms, hospitals, and other institutions to accept a document granting broad powers over property if that document was executed a number of years prior to the date that  it “springs.” 

Practitioner Tip: Durable powers of attorney—whether regular or springing—are effective only during the principal’s lifetime. Because the power of attorney authorizes an agent to act in the manner that the principal can act with respect to the listed activities, once the principal dies he can no longer act, and neither can the agent.
An Agent’s Powers
The extent of the powers conferred by the principal upon the attorney-in-fact is limited only by the desires of the principal. Appendix D.1 is an example of a broad general power of attorney in which the principal attempts to confer upon the attorney-in-fact the right to act to the same extent the principal would have acted if the principal were present and able to act.  
The attorney-in-fact can be given the power to make gifts on behalf of the donor, although this is the one area involving the use of durable powers that has resulted in the most tax controversy. The powers must specifically authorize the attorney-in-fact to make gifts, or state law must allow the attorney-in-fact to make gifts. Further, any power allowing an agent to make gifts to himself must be limited in the power of attorney, or the assets could be included in the agent’s estate.

Note that if the durable power of attorney is drafted to permit the attorney-in-fact to make gifts, consideration should be given to whether the power holder can make gifts to himself. Bear in mind that the attorney-in-fact is often a close family member. If that person can make gifts to himself, this power could be deemed a general power of appointment for federal tax purposes, and the failure to exercise the power could constitute a taxable gift. (See Appendix D.2.)  

Client Situation
Rita, who is very wealthy, has a durable power of attorney that names her husband Will as her agent. Will has been given the power to make all financial, legal, business, and real estate decisions for Rita if she becomes incapacitated, and he can also make gifts to himself from Rita’s property interests. Because Will has been granted a durable power of attorney with such sweeping powers, Rita’s assets can be included in Will’s gross estate at death, as if Will has a general power of appointment over Rita’s property. This would ruin Rita’s existing estate plan and would substantially increase her estate tax liability. 
Table 7.1 Advantages and Disadvantages of Powers of Attorney

	Advantages of Powers of Attorney
	Considerations with Powers of Attorney

	Allows an individual’s desires to provide for the continuity of the management of the individual’s assets in the event the individual is unable to manage such assets for either a short or long duration of time because of physical or mental incapacity. The durable power of attorney permits an individual, when competent, to make a determination of who will handle his affairs.  
	An agent can undertake only those powers expressly conferred by the document. The lack of flexibility in the document could prohibit the agent from exercising a power that needs to be exercised, but which cannot be. For example, if the document is drafted so that the agent can enter into certain contracts relating only to personal property, but the needs of the disabled principal require that his real estate holdings be liquidated, the power of attorney may be of no benefit to the principal. 

	Unlike a guardianship, which requires a legal declaration that the disabled person is both legally and mentally incompetent, a power of attorney can be used without the stigma of a declaration of incompetency. 
	In many states, the power of attorney is referred to as being durable, meaning that the document is binding at the time it is executed, even if the principal is not incapacitated at that time. 

	The POA is relatively inexpensive to administer and its form is quite simple. 


	Many lending institutions will not accept a durable power of attorney. Furthermore, the institutions that do accept them may do so only if the power meets certain specific guidelines established by the institution itself. 

	No implied powers may be inferred from the fiduciary role that the agent undertakes because the agent cannot undertake additional powers without the consent of the principal. However, state law can expand or contract powers that are not clearly articulated or delineated within the power of attorney.
	A bank or a brokerage firm may not accept a durable power of attorney because it is not current enough according to their standards. The principal should re-execute these powers periodically to keep them current while the principal is legally competent. 

	Often, only one document needs to be drafted and the agent can exercise only the powers expressly contained in the document. 


	An agent has a fiduciary duty to act in the principal's best interest, but he is not held to the same fiduciary standards as a trustee, because he or she does not hold legal title to the principal's property. The agent can be held liable for using the powers contrary to the principal's best interest.

	
	Durable powers of attorney cannot be used after death to dispose of property omitted from a will. 


Powers of Attorney for Health Care

A power of attorney for health care or health care proxy designates an individual to make decisions regarding medical treatment in the event the principal is not legally competent. The extent of the permissible powers varies according to state law. In general, the principal   authorizes the agent or attorney-in-fact to make certain decisions regarding medical treatment on behalf of the agent. Some of the responsibilities of the agent include conferring with medical professionals to determine where the principal should be treated, the extent of medical treatment that should be provided, whether surgery should be performed or medications should be administered, and whether life support (or which type of life support) should be administered. A principal can also limit the agent’s authority and specify under what circumstances the agent can act on the principal’s behalf.

One of the most important and controversial aspects of this document is the extent to which it authorizes the attorney-in-fact to terminate treatment or even terminate life support when the principal is terminally ill or is in what is called “a persistent vegetative state,” meaning the principal is in a permanent coma and the best medical opinion is that the principal will never recover.

In some states, the durable power of attorney for health care is a separate legal document (from the power of attorney for financial matters) and requires more formality in execution than the durable power for management of property. In other states, the two powers are combined in a single document. (See Appendix D.3.) 
The Health Information Portability and Accountability Act of 1996 (HIPAA) was amended in 2003 to provide greater protections regarding confidential medical information. A health care provider must receive express written permission to disclose any information regarding a patient’s health condition or care. There is some concern in the legal field that unless HIPAA provisions are included in a power of attorney for healthcare (or a separate HIPAA disclosure is executed) a physician could potentially be prohibited from releasing information regarding a patient to his named attorney-in-fact. For that reason, the power of attorney for health care should contain HIPAA provisions (or a separate HIPAA release should be executed).

Client Situation
Derek executed a health care proxy naming Tracy as his attorney-in-fact and his son Liam as her successor. Because Tracy passed away, Liam will be responsible for consulting with Derek’s physicians to determine appropriate medical treatment for Derek as his condition worsens. 

Practitioner Tip: As with all estate planning documents, health care powers of attorney should be updated periodically. A copy of the health care power of attorney should be given to the principal’s doctors and agent, and the original should be kept in a safe place that is easily accessible to the agent. Unless the agent has access to the principal’s safe deposit box, the document should not be kept there.

Living Will

A living will, also called an advance directive or a natural death declaration, enables an individual to direct in advance what kind of health care he desires or rejects in the event he becomes so ill he cannot at the time communicate his desires with respect to life-sustaining medical treatment. The living will enables an individual to choose what kind of medical care he wants or does not want under specified circumstances. Many states have statutory living will forms (a form of living will designed by a state legislature) designed for use specifically in terminal illness situations, but living wills are not recognized in all states

Practitioner Tip: One disadvantage of a living will is that it is brief and may contain vague language that is not written in medical terms. Consequently, it may not be detailed enough to provide sufficient medical directives in particular situations, and it might not address all treatment options available to an individual. This lack of information can result in differing interpretations of an individual’s wishes. Therefore, physicians and family members should be informed in writing of the extent of medical treatment that an individual desires before a serious illness occurs.
A do-not-resuscitate declaration (DNR) authorizes health care providers to withhold CPR or other measures to restart a patient's heart or breathing. Unlike a living will, a DNR is appropriate only for a small group of people who are in the final stages of a terminal illness or who are suffering from a serious condition such that they do not want to receive emergency treatment.

A health care proxy can include living will provisions and also name an agent to make health care decisions. Although the living will is usually concerned only with directives concerning the withdrawal or withholding of life-sustaining medical treatment in the event of a terminal illness, the durable power of attorney for health care can address itself to any range of health decisions desired by the principal. (See Appendix D.4.) In the absence of either a living will or a health care proxy, an incapacitated patient’s desires with respect to life-sustaining treatment can be determined and communicated by a court-appointed surrogate or guardian. Once a guardian is appointed, he is the sole advocate for the patient’s wishes as they were conveyed to others by the patient prior to incapacity. Because there is no hard evidence as to an incapacitated patient’s desires in the absence of a living will or health care proxy, the patient’s wishes may sometimes go unfulfilled because of the high standard of proof required by most states in such cases.

Client Situation
In addition to his health care proxy, Derek has executed a living will expressing that he does not want life-sustaining medical treatment. If he is in an accident and requires life-sustaining medical treatment, his attorney-in-fact and his physicians should refer to this document and respect his wishes.

Special Needs Trusts

A special needs trust is a type of trust established by clients who have children or other beneficiaries who have a disability and are receiving Social Security benefits or other forms of state or federal assistance. Disabled individuals who receive Social Security Disability Insurance (SSDI), Supplemental Security Income (SSI), and Medicaid benefits need to maintain these benefits that provide them with monthly cash payments and comprehensive medical insurance. Individuals who qualify for SSI have very limited financial resources and receive only small cash payments each month to cover their basic living expenses. Special needs trusts are intended to permit the donor to furnish some economic benefits to the beneficiary without disqualifying him for public assistance. The trust may also be used to provide for elderly persons who are disabled, such as a parent.
The purpose of the special needs trust is to permit payments by the trustee to cover the needs of the disabled person that do not affect his eligibility for public assistance. Trust assets are available to provide services for disabled beneficiaries that are not covered by Medicaid or other public assistance programs. The special needs trust does not intentionally provide for basics such as food, clothing, shelter, and in particular, medical care. Special needs trusts should always be coordinated with public assistance programs, because the trust corpus cannot be used to replace public benefits. It provides only for non-necessaries such as birthday and holiday gifts and comforts of life that cannot be considered basic needs. Assets can also be used to improve the beneficiary’s living situation by paying for communication services such as computers, Internet access, cable television and telephone services, and for basic household furnishings.  
The guidelines for which assets can be considered resources available to the disabled person are determined by state law. If the assets in the trust are available for the basic needs of the disabled person, it could result in the denial of public assistance, or the appropriate government agency might even seek to compel reimbursement of public assistance payments from the trust assets.
On the other hand, property held in such a trust does not count as a resource of the disabled person if access to the trust assets is restricted. In general, such trusts should follow a discretionary or protective trust format used for asset protection, but it must be even more restrictive. For example, if the trust provided that the trustee could use trust assets only for the “support” of the disabled person, it would count as an available resource.
Such trusts should specifically provide that the trustee cannot make any payments that cover items provided by public assistance programs. The trust must be irrevocable, and an independent trustee is preferred. It may be part of the basic estate plan of the parents, either in a will or living trust that takes effect at death. Although the trust could be created irrevocably while the parents are alive, this is generally discouraged. It could have gift tax consequences, and government officials must be informed whenever a disabled person becomes the beneficiary of an irrevocable trust.
To guard against attacks from the providers of public assistance, these trusts can provide for contingent beneficiaries, such as other children, who could become the exclusive beneficiaries of the trust if such an attack is launched. The trust may also have a destruct clause, providing that if the providers do attempt to reach it or use it to disqualify the disabled person it will terminate and be distributed entirely to contingent beneficiaries, such as the other children.
Client Situation
Derek’s daughter Lily has a special needs son, Sam. Derek wants to provide for his grandson but wants to be certain that any inheritance does not disqualify his grandson from the government benefits he is currently receiving. Derek has created a special needs trust for Sam’s benefit that will only pay assets to Sam for certain circumstances, such as for supplemental attendant care and additional therapies. He has named an attorney specializing in disability planning as the trustee and is confident that the trust will be administered in a way that will not disqualify Sam from his current benefits.
ABLE Act

The Achieving a Better Life Experience (ABLE) Act was signed into law Dec. 19, 2014 which expanded section 529 of the Internal Revenue Code to allow the creation of tax favored accounts for disabled individuals. These accounts are available for persons with a documented onset of disability prior to age 26 and are intended to supplement the benefits they currently receive from SSI, Medicaid and private insurance.

An ABLE account will function very similarly to a 529 account; however, there are some very distinct differences between an ABLE account and 529 account.  First, only one account can be opened per beneficiary, and the account must be opened in the state that the beneficiary resides.   Further, contributions are capped at the annual gift tax exclusion amount, which is $14,000 per beneficiary in 2015. Balances in the ABLE account, up to $100,000, is exempt from the $2,000 resource cap on personal assets that ordinarily affects eligibility for Medicaid and Supplemental Security Income (SSI) benefits. Beneficiaries will lose their eligibility to receive monthly SSI benefits, but not Medicaid benefits, when the account exceeds $100,000. Each state will determine the total contribution limits for these accounts based on limits they have previously established for 529 education plans in their states, which is typically $300,000 or more per plan. Similar to 529 plans, account contributors or designated beneficiaries may change the way money is invested in the account up to twice a year. 

Distributions from the account will be tax-free if the money is used for “qualified disability expenses”. Examples include expenses for education, housing, transportation and health care and these accounts can also cover expenses related to employment training and support, assistive technology, personal support services, financial management and administrative services. Note that when an account beneficiary dies, states would be able to recoup some expenses through Medicaid.

There are several advantages and disadvantages when comparing ABLE accounts to special-needs trusts. 

· Special-needs trusts can hold an unlimited amount of assets to cover supplemental expenses not covered by Medicaid while ABLE accounts can only hold up to $100,000 before SSI benefits are suspended. 

· Money distributed to a disabled beneficiary from a special-needs trust is considered taxable income while qualified distributions from ABLE accounts are tax-free.  Keep in mind that any undistributed trust income that exceeds $12,300 in 2015 is taxed at 39.6% but ABLE accounts are not taxed. 

· There are legal costs associated with establishing a special-needs trust and a trustee controls and manages the assets, whereas with an ABLE account, it is less expensive to open an account and the account owner can control the assets within the account.

Practitioner Tip: Parents can establish both a special-needs trust and a 529 ABLE account for their disabled child to accomplish different planning objectives.  The two vehicles can work in tandem in protecting the assets of a disabled child. 
Medicare and Medicaid Planning

A number of federal programs are available to assist in providing health care for the elderly and disabled, including Social Security Disability, Supplemental Security Income, Medicare, and Medicaid.  

Social Security Disability

Social Security Disability provides benefits when an individual is unable to engage in gainful employment by reason of medically established mental or physical impairment that must be expected to last until death or continuously over a period of at least 12 months. Supplemental Security Income, often called SSI, provides for needy persons who are elderly, blind, or otherwise disabled. Medicare provides medical benefits on the basis of a person’s age without regard to need. Medicaid provides medical assistance to the needy regardless of age.

Medicare

In general, taxpayers who are age 65 and eligible for Social Security, or who are age 65 and whose spouses are eligible for Social Security, are eligible for Medicare. Part A of Medicare provides hospital insurance at no cost except for deductible and coinsurance amounts that must be paid by the patient. Part A also provides limited coverage for care in a skilled nursing facility, in a hospice, or post-hospital home health services. Part B of Medicare primarily covers physician’s services and is voluntary. Premiums are required under Part B. Certain individuals over age 65 who are not covered by Part A can elect voluntary coverage by paying premiums if they are enrolled in Part B. Certain disabled persons under age 65 can also be eligible for Medicare benefits.
Medicaid

Medicaid is a joint federal and state program that provides assistance for health care to certain aged, disabled, or blind individuals. The intent is to provide help to needy individuals. In some cases, this is integrated with the requirements for SSI, described above. Each state establishes its own eligibility standards; determines the type, amount, duration, and scope of services; sets the rate of payment for services; and administers its own program. Many states impose an income cap based on SSI requirements. These tests depend heavily on state law. There are also special requirements for nursing home benefits.
For Medicaid purposes, resources are assets owned or available to an individual that are tested against threshold levels determined by each state within federal guidelines. Individuals whose resources exceed a certain amount will be ineligible for certain benefits like nursing home care. Resources often include the income of the individual and spouse and assets owned by the individual and the spouse.
When one spouse is in a nursing home, the law permits the other spouse, who is called the “community spouse,” to retain assets of a certain value. The amount varies from state to state. In this regard, revocable trusts can cause substantial problems. If the trust language permits the use of trust assets for the support of the institutionalized spouse, the trust will be considered an available resource. Further, the community spouse may not be able to claim any exemption for the trust assets because they are not in his name. The revocable trust should contain specific language dealing with these issues.
State law determines whether an individual’s personal residence counts as an asset for purposes of Medicaid eligibility. For example, in California, the residence is exempt even if an individual is in a nursing home if the individual indicates he intends to return to his home at some point in time. When the home is exempt, it can be transferred without penalty and without affecting eligibility for Medi-Cal benefits.  
Congress has imposed and continues to impose strict limits on the transfer of assets to achieve Medicaid eligibility. In addition, the Deficit Reduction Act of 2005 made changes designed to thwart planning in this area. For example, the value of any assets transferred within 60 months before an individual makes an application for Medicaid will be considered an available resource.
 Penalties are in the form of denial of Medicaid benefits for a period of months depending on the value of the property transferred. There are exceptions, including one for transfers to children who are “caretakers” for their parent. There are other exceptions for transfers to spouses, minor children, trusts for disabled children, etc. Check the law for the effective dates of this look-back period.

For assets transferred to trusts, the look-back period is still 60 months from the date the individual makes a Medicaid application or the date the individual enters a nursing home. Assets transferred to trusts within 60 months prior to these dates are considered an available resource.
 This includes trusts—other than trusts created by will—that are created by the individual, his spouse, and certain third persons, such as conservators and trustees. The purpose for which the trust was created is irrelevant.
Assets in a revocable trust are presumed to be available resources regardless of when the trust was created. Additionally, if any assets are transferred from the revocable trust to another individual within the 60-month period, that transfer is also subject to the 60-month look-back period.
Assets in an irrevocable trust are also deemed to be available resources if payment could be made to the individual from the trust. There are various exemptions, and the statutes are confusing regarding the extent of availability.
Legal Aspects of Incapacity Planning        

Very often family members want to become involved in making medical and personal care decisions for their loved ones, but they may not have the time or expertise to manage the incompetent person’s finances, property, business, or legal affairs. Further, if an individual has not previously planned for these circumstances, family members or other caregivers will have to be appointed guardians or conservators by the court system. This can result in high costs, delays, and ongoing court supervision. For these reasons, it is imperative that clients anticipate and plan for their incapacity.  
Practitioner Tip: Many married couples believe that if one spouse becomes incapacitated, the other spouse will automatically care for them and manage their property interests as well. This is a serious misconception because guardianship of person and property is determined by the probate court. Without proper legal planning, the court will appoint individuals to care for an incapacitated person and their property, who may or may not be their spouse, nor the person whom the incapacitated individual would have selected as guardian.
Guardianship 

Guardianship is a fiduciary relationship created by the law for the purpose of enabling one person, the guardian, to manage the person or estate, or both, of another person, the ward, when the law has determined that the ward is incapable of managing his person or estate himself. Wards fall into two general categories: (1) minors; and (2) adults who have been legally adjudged incompetent to act for themselves.  

The term guardian is used to refer to both the guardian of the person of the ward and the guardian of the ward’s property. The guardian of the person takes custody of the ward, looks after his personal needs, and in general performs the duties performed by the parents of a minor (except the duty of support). The guardian of a ward’s property, sometimes known as a conservator, a curator, or a committee, is charged with the responsibility of investing and managing the estate of the ward. One who is appointed a guardian, without any further words of limitation, is held to serve in both guardianship capacities (plenary guardianship). 

Unlike a trustee, a guardian does not take title to the ward’s property. Title to the ward’s property remains in the ward; the guardian takes custody and control of the ward’s property as an officer of the court under whose supervision he acts. Whereas a trustee derives his powers from the trust instrument, a guardian derives his powers from the law. Limited guardianships can be awarded to manage only specific aspects of an incompetent person’s care, giving the individual some control over his circumstances.  

Conservatorship

Conservators have the authority under the Uniform Probate Code to manage and distribute the ward’s property for the support, education, care, or benefit of the protected person and his dependents.
 Typically, courts and state laws restrict a conservator to making only a limited number of conservative investments, and permission from the court is required to engage in most property transactions. Restrictions are also placed on the use of the ward’s assets and on the ability to make gifts of the ward’s property. Wills cannot be created for the incompetent individual. Limited conservatorships further restrict the management of property and number of transactions a conservator can make on behalf of an incompetent individual. 

The court that normally has jurisdiction to appoint a guardian is the court in the state of the ward’s domicile that has jurisdiction of probate matters. Because a guardian’s powers at common law do not extend outside the state in which the guardian is appointed, and because a guardian functions as an officer of the court that appointed him, courts are reluctant to appoint as guardian anyone not a resident within the jurisdiction of the court.

Guardianship proceedings are determined by state law, and a high cost and time delay are often associated with the proceedings. States vary in the manner in which they appoint guardians; however, there are some commonalities. Typically a petition will be filed with the appropriate court indicating that a ward has become incompetent. The court will appoint a guardian ad litem to represent the ward and protect his rights. Court proceedings are public matters, and interested parties may testify with respect to the ward’s mental state. If the court determines that the ward is incompetent, it will appoint a guardian. The court will exercise ongoing supervision and control.

Practitioner Tip: Courts are reluctant to determine that an individual is incompetent.  Furthermore, the subject of a guardianship proceeding typically does not desire the control of his person and possessions to be granted to another. This can be a highly emotionally charged area, and to the extent possible it should be avoided by proper planning.

Some states have statutes that require guardians appointed within the state to be residents of the state. Sometimes, therefore, an ancillary conservator of the estate will be appointed in the state (outside the ward’s domicile) where the ward owns property. In many cases, however, the state (outside the ward’s domicile) where the ward actually resides or where his property is located will, as a matter of comity, recognize the authority of the guardian appointed by the state of the ward’s domicile. But “full faith and credit” requirements of the U.S. Constitution do not appear to hold much sway in guardianship; if a local court thinks the welfare of the ward requires the appointment of a local guardian, such action is likely to be taken whether or not a guardian was appointed in the state of the ward’s domicile. Some courts will, if necessary and if statutes permit, appoint nonresident guardians.

Chapter Highlights

· An incapacitated person is one who is legally unable to make certain decisions regarding his health care or to manage his finances. Incapacity planning allows an individual, before he becomes incapacitated, to designate the person or persons he wants to ultimately handle his affairs in the event of incapacity.
· Durable powers of attorney are documents that name an agent or attorney-in-fact to handle a principal’s financial affairs. The durable power of attorney may be effective upon execution or spring into effect upon the occurrence of a specific event (typically the principal’s incapacity).
· Durable powers of attorney can confer very broad or very limited powers on an agent. Durable powers remain in effect after a principal becomes incompetent.
· Health care proxies or health care powers of attorney are documents that name an individual to make health care decisions on the principal’s behalf in the event of his incapacity. A living will is the document outlining a principal’s wishes with respect to the type of medical care he wishes to receive.
· Special needs trusts are trusts established for individuals who are receiving some sort of government assistance. Special needs trusts should be coordinated with state law to ensure that payments made would not disqualify a beneficiary from receiving government benefits.
· Medicaid is a joint federal and state program that provides medical benefits to certain individuals. Eligibility requirements restrict the amount of assets that an individual may have while qualifying for Medicaid. These limits vary from state to state. There is a five-year look-back period that affects eligibility for Medicaid.
· Guardianship and conservatorship are court-determined proceedings wherein an individual is named to care for an incompetent person’s property and person. These proceedings can be time consuming and costly; therefore, proper attention should be paid to incapacity planning before disability occurs. 
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Review Questions
7-1. There are several advantages to using a durable power of attorney rather than a conservatorship for managing an incompetent person's property. Which statement is incorrect?
A.
A durable power of attorney avoids the need for a public court hearing that would declare a principal incompetent.

B.
A durable power of attorney avoids the need for ongoing court supervision and the payment of legal fees to manage a principal’s financial affairs.

C.
With a durable power of attorney, the principal, rather than the courts, appoints a fiduciary to handle his financial affairs.

D.
With a durable power of attorney, the principal does not retain title to his own property because the title is transferred to the attorney-in-fact. Similarly, the courts award a guardian legal title to a ward’s property.

7-2. Which of the following statements best describes the purpose of a special needs trust?
A.
To avoid the look-back period when transferring assets into a Medicaid trust. 

B.
To pay trust income to the beneficiary for food and shelter. 

C.
To preserve the beneficiary’s eligibility for government benefits and public assistance programs. 

D.
To shelter the disabled person’s assets for Medicare eligibility. 

7-3. Which statement regarding a springing durable power of attorney is correct?
A.
A springing power of attorney ends once the principal becomes incompetent.

B.
A springing power of attorney remains in effect after the principal's death.

C.
A springing power of attorney is activated once the principal is declared incompetent by his physicians.

D
A springing power of attorney is activated when the document is executed.

7-4. Which of the following statements pertaining to health care powers of attorney and living wills is incorrect?
A.
A living will can appoint a health care agent to make end-of-life decisions for the principal.

B.
State statutes dictate provisions in living wills, and living wills are not recognized in all states.

C.
Under a health care proxy, an agent can make decisions concerning whether surgery should be performed and medications should be administered to the principal.

D.
A principal can limit the agent’s authority in the health care power of attorney document.

7-5. The difference between a durable power of attorney and a springing power of attorney is: 

A.
The durable power of attorney takes effect immediately; the springing power of attorney takes effect only upon the occurrence of a specified event. 

B.
The durable power of attorney takes effect only on the occurrence of a specified event; the springing power of attorney immediately springs into effect. 

C.
Both the durable power of attorney and the springing power of attorney take immediate effect. 

D.
Both the durable power of attorney and the springing power of attorney take effect upon the occurrence of a specified event. 

Notes
�.	UPC § 5-501.


�.	42 USC § 1396p(c)(1)(B)(i).
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�.	UPC  § 5-425.
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