Chapter 5 
The Probate Process

CFP® Certification Examination Principal Topic Covered in This Chapter: 
Transfers through the Probate Process

· Testamentary distribution

· Intestate succession

· Advantages and disadvantages of probate

· Probate avoidance strategies

· Ancillary probate administration
Learning Objectives
To ensure you have a thorough understanding of the probate process, the following learning objectives are addressed in this chapter:
•
Describe the probate process, its advantages, disadvantages, and costs.

•
Explain the various ways to avoid probate.

•
Recognize the implications of ancillary probate.
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Overview

Probate is the court-supervised process of settling a decedent’s estate. The process consists of many steps that can vary from state to state and even within a state from court to court. Often, probate is perceived negatively and is viewed as a step that should be avoided to the extent possible because it can be a lengthy and expensive process. However, there are also advantages to the probate process. Financial planners should understand the steps involved in the probate process, the responsibilities of the executor, and ways to avoid probate.

Practice Standard 400-1

Identifying and Evaluating Financial Planning Alternative(s)

The financial planning practitioner shall consider sufficient and relevant alternatives to the client’s current course of action in an effort to reasonably meet the client’s goals, needs and priorities. 

Steps in the Probate Process
An executor is the person (and/or institution) named in a valid will to serve as the personal representative of a testator when his or her will is being probated. When death occurs, the executor must locate and probate the decedent’s will (i.e., prove that it was the decedent’s will and that it was in fact his last will). The executor must then collect the decedent’s property; pay debts, taxes, and expenses; and distribute any remaining assets to the beneficiaries specified in the decedent’s will.

One of the disadvantages of the probate process is that there are many steps involved, and it can take a long time to finalize a decedent’s estate. An executor’s responsibilities typically last from nine months to two or three years. In rare instances (such as when a will is contested or the estate remains open for tax or other reasons) the executor’s duties can continue for several years.

A decedent’s property subject to probate includes real or personal property that the decedent owned in his sole name or as tenants in common, community property, and any property passing to a testamentary trust or to a trust per the “pour-over” provisions of a will. Also subject to probate are life insurance, retirement assets, or annuities payable to the decedent’s estate.  
Appointment of the Personal Representative

Before the executor can begin probate proceedings, he must be formally authorized or empowered by the court to do so. Being named as executor in a will is not adequate authority. The will must be recorded in the office of the local register of wills of the county in which the decedent was domiciled (often the clerk of the county court), and the court will issue either letters of administration to the administrator or letters testamentary to the executor. These “letters” are proof of the legal authority of the personal representative to collect and deal with the assets of the decedent’s estate. Financial institutions will not release information about the decedent’s assets absent this legal authority.  The executor or administrator is then able to assume title to the decedent’s property and act on behalf of the estate. (See Executor’s Primary Duties in Appendix 5A.)  

Practitioner Tip: Although there are many different terms, the executor, administrator, and personal representative are all essentially the same. An executor is the person appointed in the will of the decedent. In some jurisdictions, the person named as executor in the will has limited or no authority to act until his appointment is approved by the appropriate court. If the decedent left no will, if the will is invalid for some reason, or if the named executor is unable or unwilling to serve, then either the surviving spouse, another relative of the decedent, or one or more of the persons entitled to his or her estate may be appointed as the personal representative. In some jurisdictions, a creditor or any other “person” may be appointed if no one of higher priority is able or willing to serve. If not named in the will, the personal representative is called the administrator of the estate.

In most situations, unless the will specifically excuses the executor from providing bond, he will be required to post a bond with the appropriate court. The bond is a way of protecting the beneficiaries’ interests in the event the executor fails to manage the estate appropriately. The amount of the bond is related to the value of the estate. Requirements for the amount of the bond vary from state to state. When creating their wills, many testators will excuse or waive the requirement that their executor post bond.  

Practitioner Tip: Depending on the executor’s financial acumen and the size of the estate, the executor may wish to hire an attorney to help him through the probate process.  
Practitioner Tip: The appropriate court is determined by state or local law. In some states, it will be the register of probate or registrar of probate; in others it will be simply the probate court. It is important for a financial planner to understand the specifics of local law and the procedures in place in his jurisdiction.  

Client Situation
Erin and Ryan are married and live in New Haven, Connecticut. They have established an estate plan consisting of pour-over wills and revocable trusts. In his will, Ryan named Erin as his executor. Upon Ryan’s death, Erin will have to go to the local probate court with a copy of Ryan’s will, and she will have to be appointed executor by the probate court. Once she has received the letters testamentary, she may begin the steps of collecting Ryan’s assets. 
Providing Notice to Creditors

One of the requirements of the probate process is that the executor notify potential creditors of a decedent’s death so that creditors or other persons who might have an interest in the decedent’s estate will have public notice of his death and thus have time to present any claims against the estate to the executor. The exact requirements of the notice are defined by state or local law; typically, this will be an official legal notice published in local newspapers. The public notice gives creditors warning that claims must be made before a certain date or else future claims will be barred. 

If notice is advertised and the prescribed period of time elapses from the first date of publication, then the executor files his final account with the court. Only after the specified period of time elapses and the executor has accounted for what came into the estate, what went out, and what was paid to the beneficiaries can the executor be discharged of all responsibility for handling the estate. 

Client Situation
Erin will have to provide notice to Ryan’s potential creditors that he has died and that they must assert any claims against his estate within a certain period of time. Erin may do so by posting a legal notice in the local newspaper.
Collecting the Assets

Once an executor has been appointed, he will need to take an inventory of the decedent’s assets to determine how they will pass and whom they will pass to. When the executor is the decedent’s spouse or someone who was close to the decedent, he may have a good idea of what the decedent’s various assets are; however, it is important to locate all of the assets. If the executor is not a family member, it is very important that the executor work with the decedent’s family to assemble the inventory of the estate.  

One strategy is to review the decedent’s past income tax returns, cancelled checks, and mail to determine whether there are any purchases, accounts, securities, or other assets of which the executor might not otherwise be aware. Prior income tax returns, for example, might list interest from bank accounts or dividends from securities of which the executor has no knowledge. From this information, the executor can trace the present location of the assets and determine whether those assets were owned by the decedent at the time of his death. In addition, the executor must try to collect all outstanding claims that the decedent had against others at his death. In one case, a court held the executor responsible for failing to make a claim that the estate was the beneficiary of—and therefore entitled to—monies from another estate.

Practitioner Tip: There is no special sequence in which an executor must collect a decedent’s assets, but it is usually logical to collect the decedent’s life insurance as soon as possible. Life insurance proceeds are generally received fairly quickly, and it is an easy way to provide liquidity to the estate if the policies are payable to the estate. There are also forms for collecting Social Security and the U.S. Department of Veterans Affairs (or VA) benefits. Sometimes unpaid salary, as well as other fringe benefits, must be collected. The executor should arrange to have the decedent’s safe-deposit box opened and make a list of its contents.

Client Situation
Following Ryan’s death, Erin contacts all of the institutions where he held accounts and files claims for his life insurance, retirement assets, and Social Security benefits. While she believes that she knows about all of his accounts, she examines their past tax returns to ensure that she has contacted all of the institutions that sent him tax forms. She also reviews the files in his office to see whether she can find any paperwork on old accounts or life insurance policies that she may not be aware of. She found a small savings account that Ryan had at a local bank.   
Valuation of the Estate

As assets are collected, they should also be valued. This means an appraisal must be made of the real property and of any personal property that the decedent owned, such as jewelry, clothing, automobiles, and household furniture and effects. And, of course, a value has to be placed on any business interest of the decedent. In some jurisdictions, all assets other than cash or cash equivalents must be appraised by court-appointed appraisers. With respect to bank accounts and securities, the fair market value will be included.  

If the decedent held real estate in his own name, in addition to determining the fair market value of the property, the executor must be certain that the property is protected, that appropriate amounts of insurance are obtained or maintained, and that adequate safeguards are instituted to maintain the security of the property. If it is decided that the property should be sold, the executor is responsible for making sure that the sale is conducted properly and a fair price is received. It is also necessary for the executor to have court approval for the sale of real estate unless that power is specifically given to him in the will. 

Practitioner Tip: Although the probate process formally covers only the assets subject to probate, one of the executor’s responsibilities is to file any necessary federal or state estate tax returns. Therefore, it is important that he obtain the value of all assets that the decedent had an interest in at the time of his death, and ascertain whether they will be subject to probate or they will pass in some other manner.

Client Situation
Erin has contacted all of the institutions where Ryan had accounts and has determined the date-of-death value of the assets. Ryan owned a home in Florida, which he had inherited from his father. Erin hires a local real estate appraiser to obtain the fair market value of the house as of the date of Ryan’s death. Erin has not yet decided whether she should keep the home or sell the home. She does not anticipate traveling to Florida without him, but the real estate market is depressed and she does not think she will be able to sell the home for as much as it is worth. While she makes this decision, she will have to maintain homeowners and flood insurance on the home.
Managing the Estate

It is the executor’s responsibility to manage a decedent’s estate. This includes not only opening an estate checking account and maintaining investments and real estate in the name of the estate during the probate process, but also filing appropriate income tax returns.  

The executor should take steps to ascertain that the assets are properly invested. An executor is required to exercise the same degree of judgment that a reasonable person would exercise in the management of his own estate. For this reason, an executor who is not particularly financially astute should consider hiring someone to manage the estate’s investments, if he is enabled to do so by will or by state law.  

Where the decedent owned property as tenants in common with other individuals, the decedent’s share passes under the decedent's will or by intestacy—not to the other owners. This is different than property that the decedent owns jointly with right of survivorship with other property holders. The executor represents the decedent’s interests in his proportionate share of the property. In some cases, questions can arise regarding what the decedent’s interest actually is, and these situations require extreme caution on the part of the executor. 

Client Situation
Erin has opened an estate checking account and has used it to pay the expenses of Ryan’s estate. She deposited the proceeds of a life insurance policy that was payable to Ryan’s estate into this checking account and is using the funds as needed to pay attorney fees involved in settling the estate. Erin has also retained an accountant to help determine which tax returns must be filed. Because Erin is not a sophisticated investor, she has also hired ABC Investment Management Co. to help her manage the investments in a prudent manner.

Payment of Taxes, Debts, and Expenses

The executor is responsible for paying all of the taxes, debts, and expenses of an estate. Typical debts that a decedent might have outstanding at death include loans, credit card balances, day-to-day household bills, and income and property taxes. Expenses commonly incurred when administering an estate include probate costs, legal fees, executor’s or administrator’s fees, fees for appraisers, costs inherent in selling real estate and personal property, costs arising on account of the decedent’s last illness, and the costs involved in winding up the executor’s business.

Numerous categories of taxes must be paid in the process of settling an estate. In many estates, the executor must pay two categories of death taxes: state inheritance and estate taxes and the federal estate tax. The executor is also responsible for the payment of federal and state income taxes, and any personal property or real estate taxes. In many cases there are additional taxes to be paid and other forms to be filed. For example, income taxes have to be paid on the income that the decedent earned prior to his death. Tax also has to be paid on the income generated from the assets in the estate. Options are available to the executor in regard to the timing of the estate’s income tax return, and the executor should make this determination after a thorough review of the entire tax situation of the decedent, the estate, and the beneficiaries.
Practitioner Tip: A decedent’s assets often must be converted relatively quickly into cash to pay expenses, debts, and taxes. Because no two decedents own exactly the same property, no two estates will be handled in an identical manner. There is very little demand for some of the personal property that people own. Therefore, it is hard to realize cash from such assets. Of course, assets such as the proceeds from life insurance, certificates of deposit, and Treasury bills may be available to take care of the estate’s liabilities. Listed securities can also be quickly converted to cash, but the market value at the time that funds are needed or other circumstances might preclude or inhibit the feasibility of their sale at that time. Assets such as real estate and business interests are not readily convertible into cash, and it might take months, or even years in the case of business interests, to realize cash from these assets. Therefore, the executor has to analyze the assets of the estate after they have been assembled, determine what amounts of cash will be needed to cover the debts, expenses, and taxes of the estate, and then develop a plan to make the necessary funds available when required.

Client Situation
When Erin was going through Ryan’s office in an attempt to locate all of his assets, she also found several credit cards that were in Ryan’s name alone. She did not know about these accounts and was surprised to find that one carried a rather large balance. She was able to add this to the list of Ryan’s debts.

Distributing Remaining Assets

Once an executor has assembled the decedent’s assets and paid appropriate debts, expenses, and taxes, he must distribute any remaining assets according to the decedent’s will or under state intestacy laws. In the case of a very small estate where the spouse might be the executor and sole beneficiary, distribution can be accomplished by turning the property over to the beneficiary and accepting a receipt and release to the executor of any liability to the beneficiary. However, although this is certainly the most expedient and inexpensive way of concluding an estate, the executor could remain liable for any unpaid debts and taxes and be responsible for any number of other problems that might arise.

If the executor wishes to be formally discharged from his duties, responsibilities, and liabilities, then it is necessary to prepare a final account of administration with the court. Unpaid creditors and beneficiaries are given notice of the filing of the account. When the court is satisfied that all of the procedures in handling the estate have been complied with, then the account is approved, a formal schedule of distribution is presented and approved, and the executor distributes the assets to the beneficiaries and is discharged from his responsibilities. When trusts have been established in the decedent’s will, assets are transferred from the executor to the trusts so that these trusts can be immediately funded, if assets have not already been so transferred.

Complications when making distributions often occur because the people mentioned in the decedent’s will are not all available to receive it, or assets that are supposed to pass to named beneficiaries are not in the decedent’s estate at the time of his death, or they are there in a different form. For example, if a decedent leaves his estate equally to his two brothers, and subsequent to the writing of the will but prior to his death the two brothers die, with one leaving two children and the other survived solely by his wife, how should the executor distribute the proceeds? The answer depends upon an interpretation of the decedent’s will, or the law of the state of domicile, or perhaps a combination of both.
Practitioner Tip: Wills should name primary and contingent beneficiaries as well as a contingent executor to avoid unintended complications and delays in probating the estate.
Ademption and Abatement Statutes

Additional complications arise when a decedent has bequeathed specific assets that are no longer in his estate at the time of his death. For example, bequests of “all my money in my savings account at XYZ Bank to my brother” and “all of my stock certificates to my sister” would be complicated if, before his death, the decedent had closed out his bank account and used part of the funds to purchase securities and part to purchase an automobile. A state’s ademption statutes determine which assets may be used to satisfy a bequest when the bequeathed asset is no longer in existence.

Client Situation
Ryan left his 1977 Mustang convertible to his son Shawn. At the time of Ryan’s death, he had sold the 1977 Mustang convertible and purchased a 1965 Ford Thunderbird. Relying on ademption, Shawn will receive the Thunderbird instead of the convertible.

A final issue with respect to the distribution of assets under a decedent’s will can occur when the deceased makes bequests of a greater amount of assets than currently exist under his will. The state’s abatement statutes then provide an alternative distribution of the assets.
Client Situation
Ryan had provided for Erin and their children in his revocable trust and for his two sisters, Jill and Danielle, in his will. He left $500,000 to each sister. At the time of his death, however, his probate estate was valued at only $750,000. Jill and Danielle might each receive 50% of the probate estate ($375,000) instead of one receiving $500,000 and the other receiving $250,000.

Practice Standard 400-1

Identifying and Evaluating Financial Planning Alternative(s)

The financial planning practitioner shall consider sufficient and relevant alternatives to the client’s current course of action in an effort to reasonably meet the client’s goals, needs and priorities. 

Practice Standard 400-2

Developing the Financial Planning Recommendation(s)

The financial planning practitioner shall develop the recommendation(s) based on the selected alternative(s) and the current course of action in an effort to reasonably meet the client’s goals, needs and priorities. 

Advantages and Disadvantages of Probate

The disadvantages of probate are fairly evident. The many steps involved in the administration of an estate can take significant time to complete. It is not uncommon for a probate proceeding to last from nine months up to two years. Probate can also be quite costly. Although the actual fees charged by the probate court may not be exorbitant, when an executor hires an attorney to help settle an estate, an accountant to file appropriate tax returns, appraisers, and other professionals as needed, the fees can add up quickly. It is not uncommon for these fees to exceed 5% of the value of the estate. Probate is also a public proceeding. The value of assets passing through probate is a matter of public record with the probate court, and anyone can look up the value of a decedent’s estate.

Client Situation
Although Erin did much of the legwork herself, she had her estate planning attorney help with all paperwork, had her accountant file the appropriate tax returns, and ABC Investment Company manage the estate assets. It took 26 months from the time Ryan died for his estate to finally close. The value of Ryan’s probate estate was $2.6 million, and the value of his gross estate was $3.9 million. The total cost of all legal and other administrative fees was $110,000  

Despite these negative implications, a probate proceeding has certain advantages. When the probate court is involved in settling an estate, there is court supervision of the manner in which property is distributed to heirs. This can be important if there is the possibility of a will contest or other challenges to the decedent’s estate. Probate proves the validity of a will and documents the title to property. Furthermore, probate offers protection to creditors (by ensuring that all debts are paid) and heirs (by barring future creditor claims against the estate). The requirement of providing notice of a decedent’s death protects not only a creditor’s interests but also those of the heirs. Probate is a distinct advantage in such cases because the same creditor protection does not exist for assets that pass by trust.
Client Situation
After Ryan’s estate had been settled and all assets had been distributed from the estate, a former business associate, Kevin, came forward and claimed that Ryan owed him $10,000. Kevin attended Ryan’s funeral and knew that he had died. Because notice had been published and the time for claiming against the estate had passed, Ryan’s heirs were protected against this claim.
Ancillary Probate

Personal property is probated in the decedent’s state of domicile. Real property is probated in the state where it is located (situs). Ancillary probate is a separate probate proceeding where property that is located outside of the decedent’s state of domicile is subject to a separate probate proceeding in the state where the property is located. This is often an unintended consequence of holding property in another state, and it can be both time consuming and expensive. Ancillary probate can be avoided either by transferring the ownership of out-of-state real estate to a trust or titling the asset as jointly held with right of survivorship. The property can also be gifted or sold during life.  

When a decedent owns real estate located in a state different from that of his domicile at the time of death, the state in which the real estate is located has the right to tax the property. This often leads to problems, especially in cases where two states are trying to tax the same property.  

Practitioner Tip: When a client has assets in multiple states, the financial planner should discuss the implications of ancillary probate. Local law determines the ways in which property can avoid probate. The use of a trust may be the best solution because property titled jointly with a spouse will avoid probate for the decedent spouse, but the property will be solely owned by the surviving spouse and subject to ancillary probate at that person’s death.
Client Situation
Ryan’s home in Florida is subject to ancillary probate in Florida. To avoid this, Ryan should have either transferred ownership of his home from his name to a trust or other entity while he was alive, or he could have gifted the property to his children while he was still alive. Because he did not, Erin, as executor, will have to go through the steps of the probate process not only in Connecticut but also in Florida.
Intestate Succession

When a decedent dies with a valid will in place, he is said to have died testate. When a decedent dies without a valid will (or with no will) in place, he is said to have died intestate, and his property will pass per state laws of intestacy. Laws of intestacy vary from state to state and likely will not accomplish the decedent’s wishes. For example, if a decedent is survived by a spouse and children, many states will split the assets in near equal proportions for the spouse and the children, even though most decedents would prefer the assets to pass outright to their spouses.  

Client Situation
Eric and Rose were domiciled in Connecticut at the time of Eric’s death. They had three children together, and Eric died without a will. Rose would take the first $250,000 of the estate and one-quarter of the balance. If they were domiciled in Florida at the time of Eric’s death, Rose would take $60,000 plus one-half of the intestate estate.  
Practitioner Tip: Intestate property that passes to a surviving spouse receives a marital deduction in the decedent’s estate, just as testate property would, to reduce the decedent’s estate tax liability. 
Probate Avoidance Strategies

Financial planners should discuss the advantages and disadvantages of the probate process with clients. In some situations, the clients may determine that it would be advantageous to avoid probate to the extent possible by using will substitutes. There are several ways to do this:
Operation of Law 

Property can be titled jointly with right of survivorship with the person the decedent wants to take the property at his death. The decedent’s interest in these assets is still included in his estate; however, the asset will automatically pass to the survivor and will not be subject to probate. Property titled as tenants by the entirety with spouses will also avoid probate.
Practitioner Tip: If a decedent intended to use his assets to fund a credit shelter trust, titling the asset in this fashion could prohibit the use of the assets in this manner. Further, when property is titled jointly with right of survivorship with a nonspouse, there may be unintended estate and gift tax implications.

Beneficiary Designations 

To avoid probate, primary and contingent beneficiary designations can be used to transfer assets to the intended beneficiaries for many different types of accounts. For retirement benefits, annuities, or life insurance, traditional beneficiary designations are commonly used. For bank or investment accounts, TOD or POD designations may be used. It is important to note that if the named beneficiary is the estate, then the assets will be subject to probate. Furthermore, it is important to carefully coordinate these designations with the client’s overall estate planning goals.
Practitioner Tip: Government savings bonds can also designate either a joint owner or a beneficiary, which would also avoid probate. Many states allow real property to be transferred by deed. Valid prenuptial agreements and postnuptial agreements are contracts that supersede state laws; therefore, property transferred subject to such agreements would also avoid probate. 
Trusts 
Assets owned by a revocable trust or an irrevocable trust are not subject to probate and pass per the terms of the trust, which will dictate who is to receive the trust property and when they are to receive it. For this strategy to be effective, it is important that the client transfer assets into the trust before the date of his death.

Probate cannot be avoided when a revocable trust is established but is not funded. For example, one of the more common estate planning techniques is to establish a pour-over will with a revocable trust. The will directs any property that the decedent owns at the time of his death to “pour” from his will to the revocable trust. The property passing into the trust will avoid intestacy, but it will not avoid probate.
Chapter Highlights

· There are many steps in the probate process. It is imperative that the executor understand these steps and that a financial planner be able to explain them to clients.  
· Often an executor will require the assistance of a team of professionals to help settle an estate. This can cause significant expense, and probate can also cause delay.  
· Probate is a public process, without privacy. However, certain protections are afforded to both creditors and heirs by having the court involved in overseeing the probate process. 
· Being an executor is serious business. In addition to having to understand incredibly complex state and federal tax laws, the executor must also be accountable to the decedent’s family, beneficiaries (if they are not members of the decedent’s family), creditors, business associates, various branches of government for the myriad taxes for which the executor is responsible, and finally to the court for the proper performance of the executor’s duties. 
· For these reasons, financial planners should work with clients to establish an estate plan that accomplishes their goals and to the extent possible, avoids probate, unless the client has a compelling reason for wanting court involvement.
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Review Questions

5-1. What is the duty of the executor?

1.
Must collect the decedent’s assets. 

2.
Is responsible for filing an estate tax return.

3.
Must make sure that assets are distributed to the heirs entitled to receive the property. 

  A.
1 only

  B.
2 only

  C.
3 only

  D.
1 and 3 

  E.
All of the above are duties of the executor. 
5-2. Probate is 

A.
Meaningless if the decedent dies without a will.

B.
A court proceeding to determine the validity of a will. 

C.
A private matter dealing with the administration of an estate. 

D.
A simple, inexpensive process in all cases. 

5-3. Amy’s estate is comprised of the following assets: $400,000 residence owned as a tenancy by the entirety; $300,000 brokerage account payable on death to her surviving spouse; $50,000 bank account; $200,000 life insurance policy payable to her surviving spouse. Amy’s will transfers all assets to her surviving spouse. What is the value of Amy’s probate estate? 

A.
$0

B.
$50,000

C.
$350,000

D.
$750,000

5-4. What is the best definition of probate assets?

A.
An asset that must be owned by the decedent on the date of death. 

B.
An asset that is included in the decedent’s gross estate. 

C.
An asset that transfers under the provisions of the decedent’s will. 

D.
The executor determines what is considered a probate asset.

5-5:  Which of the following is not considered a benefit of probate?

A. Creditors are given notice of the decedent’s death and have a limited time frame in which to file claims against the estate.

B. Probate can be quite lengthy and sometimes expensive.

C. The court will oversee the manner in which property is distributed to heirs.

D. The validity of the will is proven by the court.

Appendix 5A

Executor’s Primary Duties

An executor has many responsibilities in settling a decedent’s estate. It is important that the executor understand his responsibilities. As a financial planner, it is helpful to review these responsibilities with your clients while they are still alive so that all parties are prepared for what is expected of them after a decedent’s death, and the appropriate persons are named as personal representatives and beneficiaries.
Estate Duties 

1.
Probate will.

2.
Advertise Grant of Letters.

3. 
Notify the beneficiaries of the estate, along with immediate members of the decedent’s family (to the extent required by local rules).

4.
Open estate checking and savings accounts.

5.
Write to banks for date-of-death value.

6.
Value securities.

7.
Appraise real property and personal property.

8.
Obtain three years of U.S. individual income tax returns and three years of cancelled checks.

9.
Obtain five years’ financials on business interests plus all relevant agreements.

10.
Obtain copies of all U.S. gift tax returns filed by decedent.

11.
Obtain evidence of all debts of decedent and costs of administering estate.

12.
File personal property tax returns—due February 15 of each year the estate is in administration.

13.
Determine whether the estate is subject to ancillary administration.

14.
Determine whether administrative expenses and losses should be claimed as an income or estate tax deduction.

15.
File inventory: check local law for requirements and due date.

16.
Apply for tax waivers.

17.
File account or prepare informal family agreement.

18.
Prepare audit notices and statement of proposed distribution/obtain waiver of accounting.

19.
File schedule of distribution, if applicable.
Income Tax Duties 

1.
File IRS Form 56, Notice of Fiduciary Relationship with the Internal Revenue Service.

2.
Determine whether any of the decedent’s medical expenses were unpaid at death.

3.
Determine whether the estate has received after-death income taxable under IRC § 691.

4.
Consider requesting prompt assessment of the decedent’s U.S. income taxes.

5.
File final U.S. and state individual income tax return (IRS Form 1040), due April 15 of the year after the year in which death occurs, and gift tax returns, due by the time the estate tax return is due.

6.
Apply for federal tax identification number if estate will file U.S. income tax returns.

7.
File U.S. Fiduciary Income Tax Return (IRS Form 1041), choice of fiscal year.

Estate Tax Duties 

1.
Prepay state inheritance tax; check state law to determine whether this is permissible, the advantages, and applicable deadlines.

2.
Obtain alternate valuation date values for federal estate tax return, if applicable.

3.
Consider options for paying the estate tax, if any.  Consider election of extension of time to pay U.S. estate or generation-skipping transfer tax (IRC § 6161 or § 6166); must be filed on or before due date of U.S. estate tax returns including extensions. In addition, determine whether tax returns should be filed to document the deceased spouse’s unused exclusion amount. This determination relates to the portability of the estate tax exemption and applies to estates of individuals who die in 2011 and 2012. 

4. 
Make sure that appropriate required minimum distributions from retirement assets are taken in the year of death if the decedent has not already taken such distributions.

5.
Consider election to defer payment of inheritance tax on remainder interests; where permitted, determine deadline for election.

6.
Consider election for special valuation of farm or business real estate under IRC § 2032A; must be made with timely filed U.S. estate tax return.

7.
Elect (or do not elect) to qualify certain terminable interest property for marital deduction.

8.
Ascertain whether credit for tax on prior transfers is allowable.

9.
File state inheritance or estate tax return and federal estate tax return. Federal tax is due within nine months of death; extensions may be requested. Check local law for due date and possible extensions.

10.
Consider requesting prompt assessment of U.S. estate tax return.

11.
Consider requesting prompt review and approval of decedent’s income tax returns.

12.
Consider Deceased Spousal Unused Exclusion Amount election.

Other Duties

1.
Inventory safe deposit box.

2.
Claim life insurance benefits. Obtain IRS Form 712 from insurance company.
a.
Consider mode of payment.

3.
Claim pension and profit-sharing benefits.

a.
Consider mode of payment.

b.
Obtain copies of plan, IRS approval, and beneficiary designation.

4.
Apply for lump sum Social Security benefits and VA benefits.

5.
Consider redemption under IRC § 303.
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