[image: image1.png]APPENDIXA
LINKED IN COMMENTS TO OFFER IN COMPROMISE ARTICLE
AND
LETTER OF RECOMMENDATION FROM JACK MANHIRE

Leonard Steinberg, EA, CMC, Principal at Steinberg Enterprises, LLC stated, “The OIC
artcleis one of the best | have ever read. 1 forwarded the article to my colleagues on the NJ IRS.
Practitioner Liaison Committee and to fher colleagues.”

Jack Manhire, Branch Chief, US. Treasury, IRS Office of Professional Responsibility
staed, “Itlooks like a labor of love and you can tell you put quite  bit o time, thought, and effort
intoit. And unless you were stil ull-time faculty when you wrote it it means you sacrificed a lot
of family time as well. Very good contribution to the OIC literature, I wouldn't be surprised ift
‘made ifs way into a few Tax Ct opinions.”
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Author Questionnaire
1. Please provide your full biography.

I was born in Pittsburgh, Pennsylvania on May 18, 1953.  I attended Hillel Academy of Pittsburgh from kindergarten through high school graduation in 1971.  In 1971, I attended the University of Pittsburgh.  From September 1973 until February 1975, I took a leave of absence from college to spend a year in Israel followed by 4 months in England.  While in Israel, I was a volunteer on Kibbutz Gesher, a stone’s throw away from the Jordan border.  On the Kibbutz, my duties included picking olives, citrus, operating a rock crusher at the gypsum factory as well as other various tasks.  In fact, I lived on the Kibbutz throughout the entire Yom Kippur war (beginning in October 1973) and from the Kibbutz observation hill, I witnessed tank fire in the distance.  Upon returning to the US, I graduated from Pitt in 1977 with a BS in Speech and Communications.  After taking some time off, in the fall of 1979, I began law school at the University of Toledo and then for the final year, I transferred to the University of Tennessee from which I graduated in 1982.  In 1982, I attended the NYU graduate tax program and received my first LL.M in taxation the following May.

In 1983, I married and began my legal career as an associate at Greenebaum, Doll & McDonald in Louisville, Kentucky, then the largest law firm in the state.  After a little more than a year with that firm in which I rarely had a day off, I spent time at some smaller firms hoping to save my marriage.  With brief stops at Goldberg & Simpson, Greenebaum, Treitz & Maggiolo and Evans, Freeman and Bishop, I eventually went out on my own in various office sharing locations.  In 1988, my first son was born and in 1989 my son second son was born with special needs (Asperger syndrome a form of autism that was not actually diagnosed as such until around 1997).  In 1990, with the intention of entering academia, I moved my wife and two sons to Gainesville to attend the University of Florida, College of Law Graduate Tax program to receive a second LL.M in taxation.  After graduating in the spring of 1991, I was asked to remain a year as a Visiting Assistant Professor.  In January 1992, I became a professor at Widener University School of Law in Delaware running the tax clinic, teaching virtually every individual and income tax course including income tax of trusts and estates as well as a variety of estate planning courses include Wills.  I remained at Widener as a professor and then adjunct professor through 2004.  In the meantime, I was an adjunct professor in the Temple University School of Law Graduate Tax Program (Summer 1996 then from Fall 1999 through Fall 2007) teaching the same type of courses.  I was admitted to the Delaware bar in 2004 and after a brief stint with a partner (Boyer and Katz), I have been on my own since 2005.  My practice is exclusively in tax and estate planning.  

Since 2010, I have published four articles (one self-published and the others law review articles).  All seven of my published articles are available for download at http://works.bepress.com/irwin_katz/.    

2. Please tell us about your topic.
The IRS “How Do I?” Primer
Many tax attorneys and tax scholars are the masters of tax law and procedure.  Moreover, the market is replete with fine publications on any variety of specific topics.  However, rarely do those publications provide the reader with the “how to” instruction necessary to resolve real time issues with the IRS.  This is because the IRS implements its various civil functions, i.e., collection and examination through policy and procedures that flow from the Internal Revenue Manual, Publications and Forms.  In other words, regardless of how well these books articulate and explain tax law and procedure, they provide little or no practical guidance.  So what is lacking in the market is a book that specifically instructs the taxpayer in how to deal with the IRS in solving real time tax problems.  As I explain in the next paragraph, The IRS “How Do I?” Primer uniquely fills this niche.

For example, suppose an injured spouse’s state income tax refund was levied by the IRS and applied to the tax deficiency of the liable spouse.  Obviously, this would be a wrongful levy that should be returned to the innocent taxpayer. But how would that injured spouse go about recovering his or her state tax refund?  Imagine that if he or she were sitting at a desk and was able to navigate through the right Internal Revenue Manual sections, publication(s) and form(s), he or she would learn exactly what steps to take to recover her state refund.  Simply stated, the goal of my publication, The IRS “How Do I?” Primer is to do all of that heavy lifting and save the taxpayer and/or his or her representative hours of tedious research so that all he or she needs to do is to follow what is essentially a “to do” checklist for virtually every collection and audit based issue with step by step instruction as garnered from the applicable Internal Revenue Manual sections, Publications and Forms.   
3. Why is it important?
GPS Navigation for the Lost Taxpayer
The topic is important because convoluted complex rules and regulations that are hard to understand as well as many misconceptions and myths have continuously frustrated taxpayers in their dealings with the IRS.  In today’s world, it is virtually impossible for a taxpayer to receive proper and reliable guidance in resolving a tax issue.  On one hand, taxpayers are bombarded by an endless barrage of misinformation and false promises of the so-called “Pennies on the Dollar Tax Resolution Experts.”  On the other hand, the “guidance” that the IRS attempts to provide to taxpayers either in print or on its website is more confusing than instructive in explaining proper procedure.

Thus, it should not be surprising that more often than not, a taxpayer and his or her representative who believed they had taken all steps to resolve a tax problem by properly complying with IRS procedure in filling out the appropriate forms correctly and/or responding to an IRS correspondence or information request – only to discover later that have failed to do so.  Unfortunately, in many instances the difference between a taxpayer staving off intrusive collection by negotiating a financially manageable installment agreement or being hit with a dreaded bank levy could be a simple and avoidable misunderstanding of a small procedural point.  

Out of this morass of confusion, my topic provides a navigational guide for taxpayers to follow to deal effectively with the IRS.  Perusing a well-organized table of contents and index, the reader will be directed to clear and concise text instructing an individual, accountant, lawyer, financial planner or anyone who needs to be on the same page as the IRS how to successfully navigate from tax point A to tax point B.
4. Why is the topic important now?
A Game Changer
In no particular order, the topic is important now for the following reasons:
a. So called “Pennies on the Dollar Tax Resolution Experts” prey on the fears of unsuspecting taxpayers by making wildly fraudulent promises of doing their magic to make virtually any tax problem go away no matter how threatening or onerous it is.  My topic effectively pulls back the screen to expose the shenanigans of the Wizard and demonstrates that the only magic is in accurate knowledge (not gimmicks) i.e., that realistic positive goals can be achieved if IRS procedure is properly followed.  
b. Virtually any non-tax lawyer professional (financial advisor, insurance agent, stock broker, real estate professional, etc.) involved to some degree with money and investments have any number of clients who encounter tax issues.  Fair or not, clients believe their trusted professionals should have fundamental knowledge on a whole host of matters, including tax issues that affect wealth.  Having a comprehensive reference source from which to give a client at least some direction in such matters would be a real plus in a service oriented business as well as building client confidence in his or her professional.
c. Time is not only money, it is also a precious commodity with regard to consummating transactions.  It is not uncommon in the midst of a transaction to encounter a tax problem that must be resolved in order to complete the deal.  For example, in conjunction with an impending sale of real estate, there may be a tax lien involved.  In order to remove the lien, a real estate lawyer who is expected to deal with the issue may be unclear as to whether to seek a discharge, release or withdrawal.  Knowing which of the three lien removal possibilities applies is vitally important because each has its own unique procedures and forms.  If the wrong lien removal procedure was pursued, in addition to hitting a dead end, the real estate lawyer would appear incompetent and, more significantly delay the consummation of the transaction.    
So instead of taking a chance of making that kind of mistake, the real estate lawyer could either seek the outside advice of a tax lawyer, conduct a Google search or attempt to search the IRS website.  All potential avenues are problematic.  It may take precious time the real estate lawyer does not have to retain a competent tax lawyer.  However, even assuming a competent tax lawyer could be timely consulted, his or her fees may add a cost the client did not anticipate because he or she expected the real estate lawyer to handle the matter.  As to a Google search and/or an IRS website search, there is no guarantee that the real estate lawyer would know whether his or her search results were actually correct.  On the other hand, with my publication readily available, the real estate lawyer could immediately and easily determine which of the three lien removal procedures applied and exactly how to execute the forms that must be provided to the IRS in order to secure the removal.  In the end, the transaction would not only proceed expeditiously without unexpected costs, but also enhance the real estate lawyer’s competence in the eyes of his or her client.
5. What format is best for this treatment? (e.g. book, loose leaf, online, etc.)
A Publication for All Formats
Good question.  Since I have only published hard copy law review articles, I have no first-hand experience.  In any event, each format has its own merits.  For example, loose leaf provides an easy way to insert updated replacement pages into the publication without having to provide a separately bound supplement.  Also, separate pages from a loose leaf volume are easier to photocopy.  Conversely, if a reader wants to read an extended portion of the publication in a single reading, a book format might be preferable.  Finally, an online version would suit the needs of those who prefer to do research with word searches. 
6. Who is the target market?  Is there a secondary market? 
Target Market
This is a difficult question to answer only because the target market is potentially quite expansive.  Tax policy and procedure publications tend to be overly analytical and technical.  That is not this publication.  Although my publication is educational and informative, the primary focus is to provide real time tax problem guidance.  At the risk of oversimplification, the publication is designed to instruct a taxpayer who received a threatening notice from the IRS or has a collection issue how to effectively deal with IRS to resolve the issue.  Those instructions, whatever they may be, could be based on the compilation of information deprived from five IRM sections, two publications and several forms.   In other words, the publication does the heavy lifting and saves the taxpayer or his or her representative hours of tedious research so that he or she need only to follow what is essentially a “to do” checklist.  From that perspective, I can envision it becoming the “must have” resource for all matters IRS that any individual who has a tax problem would want to have readily available on his or her book shelf. In the paragraphs, below, I will describe those groups I believe should be in the target market.
The Money and Investment Professionals

This group is comprised of professionals of all types who deal in some way with investments and money, including but not necessary limited to financial advisors, insurance agents, stock brokers, money managers, real estate brokers and investment consultants.  

For example, in a meeting with a financial planner, insurance agent, etc., on perhaps some other matter, the client poses a basic “what should I do?” question with respect to a lien or levy issue or asks for direction on what kind of information would be needed to correctly fill out a particular form.  Most of these professionals would likely have no idea of how to direct the client other than suggest they contact a tax professional.  With the publication at her fingertips, however, the professional would be able to easily locate guidance on those issues.  If, the resolution of the issue was relatively simple to implement, the client could potentially follow through on his own and save the cost of retaining a tax professional.  If more complex, the client would at least be knowledgeable on the “what to do” part of the equation and retain a tax professional to implement the “how to do” part of the equation.   In either case, the client would be pleased and the trusted financial planner would look like a star.

Savvy Investors

Savvy investors include individuals who do their own trading and/or manage their own investment portfolio, including day traders.  They tend to be mavericks who prefer doing their own personal research as they consider various alternative ways to construct transactions that may have tax ramifications.  I can envision my publication becoming a fixture on the computer desk of such an investor.
Accountants and Enrolled Agents


Although accountants and enrolled agents deal with tax issues, a large number of professionals in this group work primarily with “numbers,” i.e., tax preparation and other tax accounting type issues.  Even though some of these professionals may deal to some degree with collection and audit issues, the degree of complexity they involve would vary among members of this group.  In any event, having my publication on hand could in some cases be the “go to” resource for IRS matters, and, in other cases, a resource to be used on an as needed basis for a less common or unusually complex tax problem. 
Non-Tax Lawyers and Tax Lawyers


Non-tax lawyers could easily be included in the group of money and investment professionals discussed, above.  This is the kind of lawyer who is either a general practitioner or simply does not do a significant amount of tax law.  Similar to the money and investment professionals, any number of a lawyer’s clients may encounter potentially debilitating tax problems.  Or, as discussed above, the resolution of a tax issue may be an essential element necessary to consummate a transaction.  Or, in the midst of a divorce, there may be injured spouse or innocent spouse issues.  In all of these scenarios, a non-tax lawyer would find my publication invaluable as a tool to save time and potentially money by not necessarily having to refer such tax matters to a tax lawyer.  

As to tax lawyers, similar to accountants and enrolled agents, there is a wide disparity of levels of expertise within this group.  For those on the more elemental end of tax practice, my publication could be a “go to” resource for all tax matters.  For more sophisticated practices, it could be used on an as needed basis, or serve as a supplement that would fill in the blanks in the big picture of how the IRS operates in real time for those tax lawyers who have been schooled on conventional tax policy and procedure publications.
Secondary Market
Academic Institutions
A potentially vibrant and lucrative secondary market would be academic institutions such as graduate tax programs, law schools, business schools and even universities that offer “tax lite” courses.  In the paragraphs, below, I will discuss how the publication could be marketed to various academic institutions.  Rounding out the secondary market, and also discussed, below, is the self-help enthusiasts who are often looking for “the special book.”
Graduate Tax Programs


As an individual with two LL.Ms in taxation from the two best graduate tax programs in the country (NYU and Florida) as well as teaching experience in two graduate tax programs (Florida and Temple), I understand this market.  Similar to any other academic program, there is intense competition for students.  Consequently, these programs are often looking for new and innovative courses to entice potential students to enroll.  A common complaint among graduate tax students is that courses should be more practical in their approach.  To this point, in an effort to make a Tax Policy and Procedure type course more practical and cutting edge, my publication could become a required or recommended text.  This way the course could reformulated to incorporate more practical real time procedure into the course material.  Alternatively, a separate IRS Real Time Practice and Procedure Workshop could be offered.  Using my publication as the required text, the workshop would focus on real time IRS issues and through a combination of exercises provide cutting edge instruction.  

As an aside to marketing (which I discuss in Question 9, below), I would be willing to personally market the publication to the directors and faculty of graduate tax programs.  I believe I could effectively convey to them the value the publication would have to the graduate tax program.

Law Schools


Although tax law is taught in all law schools, some schools are more committed to the subject than others.  In any event, tax law and procedure could be incorporated into a basic Federal income tax course or be offered as a stand-alone course.  In either case, an abridged “student edition” of the publication could be marketed for those courses.  Such edition would be a scaled down version of the full publication and include only the most basic material.  I believe if this element was added to a basic income tax course, it would attract more students who may eventually decide to take more tax courses, and, perhaps enroll in a graduate tax program.

Business Schools and Universities
 
Although business schools and universities do not offer law school level tax courses, they do offer what I would label as “tax lite” courses.  A tax lite course could be a broad based survey course that covers the landscape of tax law on a very fundamental level.  Additionally, several broad based tax course topics could be combined in a single course.  In any of these courses, the abridged student edition of the publication could be used as a required or recommended text, or perhaps, available at the library reserve desk. 
Self Help Enthusiasts


There is a substantial group of individuals who enjoy browsing the self-help sections of bookstores such as Barnes and Noble in search of books dealing with any number of different topics.  In the Business-Investment-Taxes section of the bookstore, Nolo books currently fill that market with publications on estate planning and other legal issues.  There is obvious room for competition.  It is possible that a specially tailored somewhat abridged version of my publication could be a tremendous seller in this market.    The marketing hook could be “If you have a serious tax problem, read this book before you consider hiring a so-called tax resolution specialist.”
7. Who are your competitors and how can we effectively position your work against them?
The Publication Responds to the Question “If I Only Knew How to . . .”
I believe my primary competitors would be the many conventional tax policy and procedure publications currently on the market as well as Google. The way to effectively position my work against those publications (and even Google) would be to emphasize the uniqueness of my work as standing alone in the market as the most comprehensive, yet user friendly publication that addresses and provides easy to follow steps to navigate through virtually any real time IRS problem.  To this point, those other books tend to be bogged down with highly complex procedural discussions that have questionable practical utility.   For that reason, a reader who is looking for specific answers is more likely to become confused and perhaps, in frustration, give up on the publication.  Conversely, my publication will be easy to read, directly to the point, bereft of unnecessary commentary and focused on providing real time step by step answers.  

Similarly, with Google, it can be garbage in, garbage out.  So there is no guarantee, the Google answer would be the correct answer.  In any event, going directly to my publication would equivalent to doing a perfectly executed Google search with complete instruction all in one place.
By analogy, I would like a reader’s experience with my work to equate to the experience of the guy or gal who goes to a seminar hoping to be able to pose a particular issue or question they have encountered in practice to a respected expert speaker in that area of expertise, and, of course, receiving the desired answer.

8. What would be your ‘Update Strategy’, including frequency?  Please explain your rationale.
Quarterly Updates except When Major Changes Require a More Immediate Update
The shocker of all shockers – IRS policy is often politically driven.  So, unpredictably and depending on which way the political wind happens to be blowing, changes in policy and procedure can flow downstream from Treasury rather quickly through the IRM, publications and the hastily reworked forms that are finally implemented at the taxpayer level.  Consequently, many professionals are often blindsided by these quickly implemented changes, and thus, may follow outdated procedure and fill out forms no longer acceptable to the IRS.  On the other hand, some of the changes are relatively minor with no real measurable impact on current procedure.  To be at forefront of either category of change, I would constantly monitor the IRM and publications with regard to every major topic area covered in my work.  Although I have no experience with an updatable publication, I believe quarterly updates accounting for all changes regardless of how minor they are should be routinely made.  Conversely, any major change should merit a more immediate update.
9. Is there any other relevant information you think we should know?
Passion for Writing on Cutting Edge Topics
I have a passion for writing that is unparalleled in any of my professional endeavors.  I believe in the saying that if you love your work you will never work a day in your life.  Since 2010, I have written what I believe to be four major cutting edge tax law articles.  To varying degrees, each of those articles filled a void in tax law scholarship.  Of the four, the Offer in Compromise was by far the most read because in this era of pennies on the dollar tax resolution experts, it was and remains very topical.

In writing The IRS “How Do I?” Primer, I venture for the first time into the commercial realm by addressing potentially complex IRS issues by replacing technical jargon with easy to read, concise and clear text.  I believe that with a lot of hard work and first class editing, my publication could be a huge commercial success.  However, my desire to be associated with Summit Business Media goes well beyond this project.  In addition to this project, I would be interested in creating, enhancing or editing new and existing publications.  I am a team player and any project the team would deem worthy of my participation, I am willing to take on with off the chart enthusiasm and commitment.
Marketing through Linkedin Would be a Great Way to Reach Our Market 
I believe there are two ways to look at life.  Either hope great things will happen or be proactive in making great things happen.  Effective marketing ties into my preference, being proactive in making great things happen.  In my opinion, based on personal experience I discuss below, when it comes to social media marketing, Linkedin is by far superior to Facebook or Twitter because the quality of its members and Group structure are ideal for focused marketing.


In July of 2013, I decided to use Linkedin as a means to market my Offer in Compromise tax law review article as well as the other six articles I had published over the years.  At that time, my Linkedin connections with other professionals were hovering at around 350.  Although Linkedin is open to any type of professional, a class of professionals such as enrolled agents can form a Group.  In any one particular professional area, such as tax, there are any number of Groups (Tax Business Owners, Tax Controversy Professionals, IRS Controversy Attorneys, CPA IRS Tax Audit Representatives and AICPA Tax Practitioners, just to name a few).  Within each Group, members are encouraged to post questions, comments, etc. about the hot topics of the day.  In blog format, discussions are started followed by comments and likes.

Membership in Groups can range from a few hundred to twenty thousand or more.  Seeing an opportunity to market my article to a large number of tax professionals, I joined virtually any Group that had anything to do with tax.  Then, I posted a “tease” (such as the one that follows) in each Group each tax Group in which I was a member:
Everything You Should Know About Offers in Compromise

Jay Katz--Tax Attorney/Author--IRS Audit Collection Tax Preparation and Planning Email Profjayk@aol.com
Flooding the radio, television and internet airwaves are countless “tax resolution companies” promises to satisfy ginormous IRS liability for pennies on the dollar through Offers in Compromises. Although OICs are a good solution for some taxpayers, they are not a panacea to cure all tax woes. For what I believe to be the most comprehensive article ever written on the topic, my article An Offer in Compromise You Can’t Confuse: It is not the Opening Bid of a Delinquent Taxpayer to Play Let’s Make a Deal with the Internal Revenue Service chronicles the history of OICs from the beginning of the modern tax system to the present day. It even includes a discussion of a 1950s IRS scandal. Click on the link below to download the article.

Through my Bepress Tax Article site (where the articles could be downloaded), I was able to track Linkedin downloads of my articles.  Because new members are always joining these tax Groups, I reposted the tease every few weeks to generate consistent downloads, which at times were as many as 25 or more in one day.  From July through December, there were nearly 350 downloads of my Offer article and several hundred downloads of all my other articles.  Not only did I achieve my goal of maximizing readership, I was able to enhance my professional reputation among members in the various groups.  As an example, see Appendix A (comments of Leonard Steinberg, EA, CMC and Jack Manhire directly to my posting)  and letter of recommendation of Jack Manhire, visiting faculty at Treasury Executive Institute, formerly with the IRS Office of Professional Responsibility).  Moreover during that same period, my connections increased to 650 professionals.
Assuming the company approved, I would launch similar Linkedin marketing campaigns by periodically posting tease snippets from my publication with a link to Summit Business Media site where it could be purchased.  For this purpose, I would join the Groups of financial advisors, insurance agents, money managers and other Groups populated by members in our target market.

The download site could be specific to this publication or also include other company publications.  In other words, Linkedin posting regarding my publication could be used as a way to market a variety of the company’s publications.  Based on the response to the postings of my Offer article, I believe the response to this publication that is far more ambitious than anything I have ever written would be incredible.  Moreover, there is no reason not to tease a topic contained in any other publication in the company’s library of publications that is of high interest to tax professionals and others in the company’s target markets.
Direct Personal Marketing
As I alluded to in my response to Question 6, I have solid personal relationships with deans and faculty members in several Graduate Tax Programs.  Additionally, through Linkedin and otherwise, I have the same type of relationships with other professionals who know me and respect my writing.  These are the types of individuals I would be more than happy to reach out to and promote my publication or any of the company’s other publications.    
Writing Style Inspired by Old Time Radio


For more than 15 years, I have been fascinated by old time radio.  Before television, radio (known as “old time radio”) was the primary source of ongoing programming of all genres of entertainment, i.e., drama, adventure, mystery, soap opera.  Writing for old time radio was unique and challenging because in a half hour, the spoken words had to convey an image that the listener could easily imagine.  So the writers would have to use clear and descriptive words to create the “theater of the mind.”  For this reason, I listen to old time radio as a learning tool for my own writing.  As I write, particularly on complex topics, I attempt to create the most visual image possible with clear and concise language.  

Moreover, when I was a law school professor, I attempted to teach tax law as if it was a foreign language that none of my students could speak.  So when I lectured, I imagined that I was broadcasting a radio show and choose my words accordingly.  Apparently, this approach did work as evidenced by the recommendation or Megan McRae, an ex-student (it is attached to my Linkedin profile) as Appendix B.  I also developed my own handouts, in which I attempted to use a visual step by step approach for each course topic.  An example of an Income Tax of Trust and Estates Handout is attached as Appendix C.
Creative Thinking and a Flair for Comedy
I believe that creative thinking is one of my best qualities that I bring to writing. This is because it allows me to think “out of the box” and come up with new and innovative ideas.  Another way I express my creativity is through comedic writing.  Although I do not interject comedy in my serious writing, I enjoy writing comedy in other forums.  I have always believed that comedy is like oxygen.  Anyone who has sat through a long lecture appreciates an informed speaker who can energize the room with an occasional comedic one liner that ignites the audience in laughter.   Perhaps inspired by Groucho Marx, I have a lifelong fascination with punning.  

As another marketing tool for my serious writing, I have posted numerous “tax nerd humor” posts that have resulted in scores of new Linkedin connections.  In fact, Shirley Callahan, the editor of the Nevada Tax Network newsletter asked my permission to include my tax nerd humor postings in that publication.  So for the last several months, I have been a contributor to that newsletter.  By far the most popular of all the tax nerd humor postings are the top ten lists.  The following two lists are examples:

Here is My Top Ten List of Estate Planning TV Shows of All Time. What are Some of Your Favorites?

10 All Lifetime Exclusion Movies.

9. The Guardianship of Eddie’s Father

8. The Six Million Dollar Man’s Taxable Estate

7. Crummey Power Rangers

6. How I Met Your Maternal Ancestor

5. The Last Will of Grace

4. Organ Donation of Grey’s Anatomy

3. Devising Maids

2. Real Surviving Spouses of Beverly Hills

1. Heirs Lucy

Here Are My Top Ten Tax Movies of All Time. What Are Your Favorites?

10. An Offer in Compromise and a Gentleman

9. Fahrenheit 1099

8. The Scarlet 90-Day Letter

7. A Tax Man For All Seasons

6. Filing Deadline at Dawn

5. It’s a Wonderful Lifetime Exclusion

4. A Fistful of After Tax Dollars

3. The Old Man and the Sea Corp

2. The Final Tax Return of the Jedi

1. Pennies on the Dollar From Heaven.
By inviting Linkedin members to come up with their own favorites, I was able to create a lively discussion that included many professionals as well as an opportunity to encourage those who enjoyed by humor to download my serious writing.

10. What are 3 marketing hooks that would grab our audience?

In addition to what I have already discussed, and at the risk of being somewhat duplicative, here they are:
a. A One Stop Place to find an easy to understand “How Do I Do?” answer to virtually anything IRS problem.
b. A Resource for non-tax professionals to enhance their standing with their clients by being able to give them some direction with regard to tax questions they probably could have never answered.
c. As a Supplement to those tax professionals who have relied on tax policy and procedure publication that would complete the big picture of how the IRS operates in real time and to provide them with information that would be of use to themselves and/or in being better able to service their clients.
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LINKEDIN COMMENTS TO OFFER IN COMPROMISE ARTICLE
AND LETTER OF RECOMMENDATION FROM JACK MANHIRE

JOHN T. MANHIRE, JR.
24 GaRFELD STREET » STAFFORD, ViRGINIA 22556
202-622-0123 100N, TMANHIRE@RS.GOV

August 30,2013

Re: Letter of Recommendation for 1. Jay Katz
To Whom It May Concern:

“This is  letter of recommendation of . Jay Katz with specific reference to the excellence
of his scholarship. In my position with the IRS, I have an opportunity to read many tax focused
artcles on a wide varity of topic. | was particulaty impressed with Jay's thoroughly
researched artcle ttled: An Offer You Can't Confse: It i not the Opening Bid of a Delinguent
Taxpaer 10 Play Let’s Make a Tax Deal with the Internal Revenue Service, $1 Miss. L. 1673
(2012, Ibelieve it is a major contrbution to the offe in compromise literature and i already
being taked about in major tax practtioner circls as such.

More specifically, to my knowledge, it i the only articl to chronicle the history of the
offer in compromise program from the inception of the modern income tax system to the present
date. Second, the article not oy explains how the program evolved, it also explains how the
program works in the present day. Third, it should serve to dispel the myths of the pennies on the
dollar IRS settlements perpetuated by ly by night “tax resolution experts” Finally, based on its
thoroughness, | would not b surprised if the articleis quoted and cited in relevant Tax Court
opinions.

Ihave also visited Jay's Bepress Tax Review Artcles sie to discover sx (6) other
artcles Jay has written over the course of his carcer. Those artcles are equally well researched
‘and excellent contributions to tax scholarship.

Sincerely,

John T. Manhire, 9r.

John T. Mahire, Jr.




APPENDIX B
LETTER OF RECOMMENDATION OF MEGAN MCCRAE



Megan McCrea
attorney/partner at Ross & McCrea LLP


I first met Jay Katz about ten years ago when I was a student in Temple's Tax Ll.M. program. Jay taught Income Taxation of Trusts and Estates and I was a student in his class. But for his ability to explain the intricacies of the code, I would never have survived that class. Quick to recognize a valuable resource, I saved his contact information. In subsequent years, I have frequently called upon Jay to explain a code provision or concept. I have come to realize he has a knowledge of the code, regs and relevant case law that few can match. Jay is also a skilled advocate who knows at least as much about IRS and tax court procedures as he does about substantive tax law. In his spare time, Jay regularly writes scholarly articles on tax law, particularly seminal US Supreme Court tax cases.
APPENDIX C


INCOME TAX OF TRUSTS AND ESTATES

PROFESSOR JAY KATZ

FALL 2007

HANDOUT 2

COMPUTING THE TAXABLE INCOME OF A SIMPLE TRUST

AND THE GROSS INCOME OF THE BENEFICIARIES

(Review on your own or with the lecture on Blackboard)

Compute the taxable income of the trust and the gross income of the beneficiary from the two following fact patterns.

(a).
The Sonny Probono Trust has the following items of income and expense:  $30,000 of long term capital gain from the sale of 1,000 shares of Cher Luxgood, Inc. stock; $10,000 of cash dividends other stock held by the Trust; and $500 of Trustee's Fees allocated to the income account by the Trust document.  There is a single beneficiary who receives the FAI.  Compute the taxable income of the trust and the amount of gross income includible by the benie.

(b).
Same as (a) above except the Trustee's Fees are allocated to corpus

STEP 1-Determine the gross income of the trust.


As stated above, section 641(b) provides that the taxable income of a trust is computed in the same manner as an individual.  This means starting with section 61 and determining whether an item of income must be included in the gross income of the trust.


In this case, the $30,000 of long term capital gain is includible in gross income under section 61(a)(3) and the $10,000 of dividends are includible in gross income under section 61(a)(7).


STEP 2-Determine whether any exclusion sections apply.


As you learned from basic income tax, once there is a determination of gross income, a search for potential exclusion sections follow.  In the event that there is an exclusion section for a particular item of gross income, such item is cast aside and is tax-free.  In this case, from a search of the Code for potential exclusion sections would result in any exclusions for the $30,000 of section 61(a)(3) capital gain income or the $10,000 of section 61(a)(7) dividend income.

  
Bottom line gross income:

              
$10,000 cash dividends


             $30,000 long term capital gain


            $40,000 total gross income


STEP 3-Determine the potential deductions of the trust by first identifying the Code section which authorizes the deduction.


In the operation of a trust, expenses are incurred and paid.  Thus, each expense must be analyzed to determine whether the trust may take a deduction for such expense.  Generally, deductions are not allowed unless authorized by an applicable Code section.  In this case, the only trust expense is $500 of trustee’s fees.  Most trusts generally hold investment type assets (very few are involved in a trade or business).  Thus, with several exceptions, most trust expenses are deductible as section 212 deductions (section 212(1) allows a deduction for expenses incurred for the production or collection of income or and section 212(2) for expenses incurred for the management, conservation, or maintenance of property held for the production of income).  Most investment type expenses have both section 212(1) and section 212(2) and are thus deductible under section 212(1) and/or (2).  Therefore, in this case, the $500 of trustee fees incurred by the trust is deductible under section 212(1) and/or (2).


STEP 4-Determine whether any Code sections limit or eliminate the allowance of those deductions identified in Step 3.


Until we pass through this Step 4, the deductions identified in Step 3 are merely potential deductions.  There are other Code sections that present obstacles to limit or perhaps totally eliminate the deductions identified in Step 3.  We will cover the common deduction obstacle sections later in the course.  In this case, assume that there are no such Code sections that would affect the deductions allowed in Step 3.


STEP 5-Identify those deductions that passed through Step 4 without being limited or eliminated.  Then determine whether those deductions are above-the-line or below-the-line deductions.


One deduction not mentioned above is the trust personal exemption.  Obviously, there would not be any disallowance of deduction for a personal exemption since it is a paper deduction allowed to a trust.   Similar to an individual, a trust is entitled to a personal exemption.  However, the personal exemption of a trust is much less than that of an individual.  Per section 642(b), the personal exemption for a simple trust is $300.  Under section 67(e)(2), the personal exemption is treated as an above-the-line deduction, or a deduction for adjusted gross income.


The only other deduction relevant to our problem is the trustee fees deductible under section 212.  As discussed above, that deduction was not limited or reduced by some other Code section or regulation.  For deductions that are not gimmee deductions (like the personal exemption), an analysis of above-the-line deductions begins with a perusal of section 62(a) to see whether a section 212 deduction is enumerated therein.  If it is, such deduction would be treated as an above-the-line deduction.  However, section 212 is not enumerated in any of the subsections of section 62(a).


For trusts, there are two other Code sections to look for above the line deductions.  Those sections are sections 67(e)(1) and (2).  Clearly section 67(e)(2) does not apply because the section 212 deduction for trustee's fees is not the trust's personal exemption or its distribution deduction.  Section 67(e)(1) applies to any deduction that is unique to a trust and not the type of deduction that could apply to any taxpayer.  In this case, this section does apply because a trustee (and thus, trustee fees) is unique to holding property in trust.  Therefore, the trustee fee is an above-the-line deduction.

STEP 6-Determine The Trust's Itemized Deductions.

All deductions that are not above the line deductions are below the line deductions.  There are two types of itemized deductions: regular itemized deductions and miscellaneous itemized deductions.  Regular itemized deductions are deductible in full.  Miscellaneous itemized deductions are deductible to the extent that their sum exceeds 2% of adjusted gross income.  Section 67(a).  Miscellaneous itemized deductions are deductions other than those listed under section 67(b).  In this case, since the only two trust deductions (trustee’s fees and personal exemption) are above the line deductions, this step does not apply. 

STEP 7-Determine the tentative taxable income (TTI) of the trust.


After completing the first 6 steps, you will have computed the trust's tentative taxable income, or TTI.  TTI is a temporary stopping point in the computational analysis that in essence is the trust's gross income less all allowable deductions, except the trust’s distribution deduction.  It is from TTI that we subtract the distribution deduction to arrive at the trust’s taxable income.   In this case, TTI is $39,200.

    $40,000 cash dividends and long term capital gain


    (  300) personal exemption


    (  500) deductible trustee's fees


     (-0-)   No below the line deductions


    $39,200 TTI


STEP 8-Compute the trust's distribution deduction


This is the last deduction taken into account in determining the taxable income of a trust.  Why is there a distribution deduction for a trust?  The reason harks back to section 102(b) income.  Because property transferred to a trust is a gift, the income generated by that property is section 102(b) income that must be included in somebody’s gross income.  As we will see when we compute the gross income from the trust that is passed on to the benies, the 102(b) income from a simple trust that is distributed to the income beneficiaries is taxed to the benies.  Therefore, to avoid double taxation, the trust receives a distribution deduction in an equal amount.


The distribution deduction of a simple trust is computed pursuant to section 651(a).  First, section 651(a) sets the default distribution deduction as follows:


In the case of any trust the terms of which--

(1) provide that all of its income be distributed currently, .  .  .

there shall be allowed a deduction in computing the taxable income of the trust the amount of income for the taxable year which is required to be distributed currently .  .  


In essence, the distribution deduction of a simple trust is the full amount of the FAI distributed to the income beneficiaries (by FAI, we mean net FAI.  More on that point later)..  However, this default rule is subject to section 651(b) that limits the distribution deduction to the amount of distributable net income (DNI) includible in gross income.  Section 651(b) provides as follows:



If the amount of income required to be distributed currently exceeds the distributable net income of the trust for the taxable year, the deduction shall be limited to the amount of the distributable net income.  For this purpose, the computation of distributable net income shall not include items of income which are not included in the gross income of the trust and the deductions allocable thereto.

Because section 651 limits the default distribution deduction of FAI to DNI, it is necessary to compute and compare net FAI with DNI.  If net FAI exceeds DNI, the distribution deduction will be limited to the amount of the DNI.  At this point, you might not be clear as to the significance of DNI.  Hopefully, that will become clear to you in (b) of this problem.



Substep A-Compute the net FAI of the trust


Section 643(b) provides that FAI is the income of the trust as determined by local law (Uniform Principal and Income Act or UPIA) or the trust instrument.  In some cases, the trust document defines FAI.  When this occurs, the Code treats items defined as FAI in the trust document to be treated as FAI for tax purposes.  In this problem, because the trust instrument is silent, the UPIA will determine which items are FAI.  Under the UPIA, the $10,000 of cash dividends is FAI; and the $30,000 of capital gains from the sale of the stock held by the Trust is not FAI, but instead corpus or principal income.


In addition, there are $500 of trustee’s fees is paid from the trust.  Trustee’s fees are one example of an expense of a trust.  As a matter of trust accounting, the trustee must determine from where to pay the expense.  The question is whether that payment is made out of trust FAI or trust corpus.  In some cases the trust document dictates where a trust expense is to be paid.  If not, the trustee would refer to the UPIA for the answer.  In our problem, the trust document allocates the trustee’s fees to income which means that the payment came from FAI.  


    $10,000 gross FAI


    ( $500) charge to FAI for trustee fees


    $ 9,500 net FAI


Here the net FAI is $9,500 is the amount that is actually distributed to the income beneficiary.

 

Substep B-Determine the DNI of the trust 


DNI has its own Code section 643(a) from which to make that computation as follows:


For purposes of this part, the term "distributable net income" means with respect to any taxable year, the taxable income of the estate or trust computed with the following modifications--

Although it is far from clear, the DNI determination starts with TTI that in this case is $39,200.  Throughout section 643(a), a number of adjustments are made to TTI.  The first is section 643(a)(2).


No deduction shall be taken under section 642(b) (relating to deduction for personal exemption).


As discussed above, the Trust is entitled to a personal exemption of $300.  This deduction was taken into account in computing the Trust's TTI.  For purposes of making this adjustment to TTI, the words "no deduction shall be taken" mean to reverse the deduction or add back the $300 taken as a personal exemption.  Therefore, after this modification, the amount of TTI as adjusted for computing the DNI is $39,500.


Section 643(a)(3) provides the next modification as follows:


Gains from the sale or exchange of capital assets shall be excluded to the extent that such gains are allocated to corpus and are not (A) paid, credited, or required to be distributed to any beneficiary during the taxable year, .  .  .


In our problem, the $30,000 long term capital gain from the sale of the stock is corpus or principal income and thus not distributed to the income beneficiary.  Per section 643(a)(3), capital gains that are not distributed to any beneficiary are excluded from DNI.  Thus, we subtract the $30,000 of capital gains from TTI.  Therefore, after this modification, the amount under consideration for computing the DNI is $9,500.


These are the only two provisions of section 643(a) that are applicable to this problem.  In summary: 


$39,200 TTI


Plus $300 personal exemption (add back per section 643(a)(2)

            Minus ($30,000) LT capital gain (subtract per section 643(a)(3)


 $9,500  DNI


Substep C-Compare the net FAI and the DNI of the Trust.  If DNI is less than FAI, the distribution deduction is limited to the amount of DNI.


As computed above, net FAI is $9,500 and DNI is $9,500.  Therefore the distribution deduction would be $9,500.



STEP 8-Determine the taxable income of the Trust


As stated above, the last step in determining the taxable income of a simple trust is to subtract the distribution deduction from TTI.  In this case, the Trust's TTI is $39,200.  Then, subtracting the distribution deduction of $9,500, the taxable income of the Trust is $29,700.


Does this result make sense?  As a simple trust, the trustee distributed all of the net FAI to the income benie and retained the “principal income” in the form of capital gain.  As noted above, the income benie must include in gross income all section 102(b) income he or she receives.  In contrast, the trust is ultimately taxed on the principal income it retains.


Step 9-Go to section 1(e) and determine the tax owing by the Trust.


Section 1(e) contains the rate table for trusts and estates.  Note that in the case of a trust or estate that the highest bracket is reached more quickly than that would be for individuals.  The reason is to discourage individuals from setting up trusts simply to save income tax.  However, trusts and estates are subject to the favorable capital gain rates.  So in this case, the entire $29,700 would be taxed at 15%. 


STEP BY STEP ANALYSIS OF DETERMINING THE GROSS INCOME 


OF THE INCOME BENEFICIARY OF A SIMPLE TRUST

As discussed above, per sections 651(a) and (b), a trust is entitled to a distribution deduction equal to net FAI, limited to DNI.  Section 652 provides parallel rules for the inclusion of FAI in the gross income of the income beneficiary.  Section 652(a) provides as follows:

Subject to subsection (b), the amount of income for the taxable year required to be distributed currently by a trust described in section 651 shall be included in the gross income of the beneficiaries to whom the income is required to be distributed whether distributed or not.  If such amount exceeds distributable net income, there shall be included in the gross income of each beneficiary an amount which bears the same ratio to distributable net income as the amount of income required to be distributed to such beneficiary bears to the amount of income required to be distributed to all beneficiaries.

Thus, section 652(a) parallels section 652(b) in limiting the amount of FAI includible in the gross income of the income beneficiary to the amount of DNI.  

STEP 1-Determine the net FAI of the trust.

As computed above, the net FAI of the Trust is $9,500.

STEP 2-Determine the DNI of the Trust

As computed above, the DNI of the Trust is $9,500.

STEP 3--COMPARE net FAI AND THE DNI OF THE TRUST TO DETERMINE THE MAXIMUM POSSIBLE AMOUNT INCLUDIBLE IN THE GROSS INCOME OF THE INCOME BENEFICIARY

Section 652(a), similar to section 651, limits the amount of FAI which must be included in the gross income of the Trust.  The limit is the amount of DNI.  In this case, FAI is $9,500 and DNI is $9,500.  This means that the income benie must include in her gross income is $9,500.

STEP 4--CHARACTERIZE THE DNI AND DETERMINE WHICH TYPES OF INCOME ARE INCLUDIBLE IN GROSS INCOME AND WHICH TYPES ARE EXCLUDIBLE FROM GROSS INCOME

As stated above, section 652(a) provides a quantitative ceiling on the amount of FAI includible in the gross income of the income beneficiaries.  Section 652(b) is a characterization section that provides that the character of the income will be the same to the income beneficiaries as it was to the trust.  Section 652(b) provides in pertinent part as follows:

Character of Amounts--The amounts specified in subsection (a) shall have the same character in the hands of the beneficiary as in the hands of the trust.  .   .   .

Keep in mind that the income benie of a simple trust receives income that is of the FAI type.  In our problem, the character of the FAI is dividend income.  There was "gross" dividend income of $10,000.  However, the benie received net FAI of $9,500.  Therefore, since dividend income is not a form of tax-free income that an income benie might receive from a trust (more on that later), this income benie must include $9,500 in gross income treated as a dividend.

Now to part (b) of the problem.  I realize that the problem first appeared long ago in this handout so it is reproduced here.  I will also reproduce the entire Step by Step analysis.  Refer to those sections in italics for the differences in this problem.

(a).
The Sonny Probono Trust has the following items of income and expense:  $30,000 of long term capital gain from the sale of 1,000 shares of Cher Luxgood, Inc. stock; $10,000 of cash dividends other stock held by the Trust; and $500 of Trustee's Fees allocated to the income account by the Trust document.  There is a single beneficiary who receives the FAI.  Compute the taxable income of the trust and the amount of gross income includible by the benie.

(b).
Same as (a) above except the Trustee's Fees are allocated to corpus.


STEP 1-Determine the gross income of the trust.


As stated above, section 641(b) provides that the taxable income of a trust is computed in the same manner as an individual.  This means starting with section 61 and determining whether an item of income must be included in the gross income of the trust.


In this case, the $30,000 of long term capital gain is includible in gross income under section 61(a)(3) and the $10,000 of dividends are includible in gross income under section 61(a)(7).


STEP 2-Determine whether any exclusion sections apply.


As you learned from basic income tax, once there is a determination of gross income, a search for potential exclusion sections follow.  In the event that there is an exclusion section for a particular item of gross income, such item is cast aside and is tax-free.  In this case, from a search of the Code for potential exclusion sections would result in any exclusions for the $30,000 of section 61(a)(3) capital gain income or the $10,000 of section 61(a)(7) dividend income.  


Bottom line gross income:

              
$10,000 cash dividends


             $30,000 long term capital gain


            $40,000 total gross income


STEP 3-Determine the potential deductions of the trust by first identifying the Code section which authorizes the deduction.


In the operation of a trust, expenses are incurred and paid.  Thus, each expense must be analyzed to determine whether the trust may take a deduction for such expense.  Generally, deductions are not allowed unless authorized by an applicable Code section.  In this case, the only trust expense is $500 of trustee’s fees.  Most trusts generally hold investment type assets (very few are involved in a trade or business).  Thus, with several exceptions, most trust expenses are deductible as section 212 deductions (section 212(1) allows a deduction for expenses incurred for the production or collection of income or and section 212(2) for expenses incurred for the management, conservation, or maintenance of property held for the production of income).  Most investment type expenses have both section 212(1) and section 212(2) and are thus deductible under section 212(1) and/or (2).  Therefore, in this case, the $500 of trustee fees incurred by the trust is deductible under section 212(1) and/or (2).


STEP 4-Determine whether any Code sections limit or eliminate the allowance of those deductions identified in Step 3.


Until we pass through this Step 4, the deductions identified in Step 3 are merely potential deductions.  There are other Code sections that present obstacles to limit or perhaps totally eliminate the deductions identified in Step 3.  We will cover the common deduction obstacle sections later in the course.  In this case, assume that there are no such Code sections that would affect the deductions allowed in Step 3.


STEP 5-Identify those deductions that passed through Step 4 without being limited or eliminated.  Then determine whether those deductions are above-the-line or below-the-line deductions.


One deduction not mentioned above is the trust personal exemption.  Obviously, there would not be any disallowance of deduction for a personal exemption since it is a paper deduction allowed to a trust.   Similar to an individual, a trust is entitled to a personal exemption.  However, the personal exemption of a trust is much less than that of an individual.  Per section 642(b), the personal exemption for a simple trust is $300.  Under section 67(e)(2), the personal exemption is treated as an above-the-line deduction, or a deduction for adjusted gross income.


The only other deduction relevant to our problem is the trustee fees deductible under section 212.  As discussed above, that deduction was not limited or reduced by some other Code section or regulation.  For deductions that are not gimmee deductions (like the personal exemption), an analysis of above-the-line deductions begins with a perusal of section 62(a) to see whether a section 212 deduction is enumerated therein.  If it is, such deduction would be treated as an above-the-line deduction.  However, section 212 is not enumerated in any of the subsections of section 62(a).


For trusts, there are two other Code sections to look for above the line deductions.  Those sections are sections 67(e)(1) and (2).  Clearly section 67(e)(2) does not apply because the section 212 deduction for trustee's fees is not the trust's personal exemption or its distribution deduction.  Section 67(e)(1) applies to any deduction that is unique to a trust and not the type of deduction that could apply to any taxpayer.  In this case, this section does apply because a trustee (and thus, trustee fees) is unique to holding property in trust.  Therefore, the trustee fee is an above-the-line deduction.

STEP 6-Determine The Trust's Itemized Deductions.

All deductions that are not above the line deductions are below the line deductions.  There are two types of itemized deductions: regular itemized deductions and miscellaneous itemized deductions.  Regular itemized deductions are deductible in full.  Miscellaneous itemized deductions are deductible to the extent that their sum exceeds 2% of adjusted gross income.  Section 67(a).  Miscellaneous itemized deductions are deductions other than those listed under section 67(b).  In this case, since the only two trust deductions (trustee’s fees and personal exemption) are above the line deductions, this step does not apply. 

STEP 7-Determine the tentative taxable income (TTI) of the trust.


After completing the first 6 steps, you will have computed the trust's tentative taxable income, or TTI.  TTI is a temporary stopping point in the computational analysis that in essence is the trust's gross income less all allowable deductions, except the trust’s distribution deduction.  It is from TTI that we subtract the distribution deduction to arrive at the trust’s taxable income.   In this case, TTI is $39,200.

    $40,000 cash dividends and capital gain


    (  300) personal exemption


    (  500) deductible trustee's fees


     (-0-)   No below the line deductions


    $39,200 TTI


STEP 8-Compute the trust's distribution deduction


This is the last deduction taken into account in determining the taxable income of a trust.  Why is there a distribution deduction for a trust?  The reason harks back to section 102(b) income.  Because property transferred to a trust is a gift, the income generated by that property is section 102(b) income that must be included in somebody’s gross income.  As we will see when we compute the gross income from the trust that is passed on to the benies, the 102(b) income from a simple trust that is distributed to the income beneficiaries is taxed to the benies.  Therefore, to avoid double taxation, the trust receives a distribution deduction in an equal amount.


The distribution deduction of a simple trust is computed pursuant to section 651(a).  First, section 651(a) sets the default distribution deduction as follows:


In the case of any trust the terms of which--

(1) provide that all of its income be distributed currently, .  .  .

there shall be allowed a deduction in computing the taxable income of the trust the amount of income for the taxable year which is required to be distributed currently .  .  


In essence, the distribution deduction of a simple trust is the full amount of the FAI distributed to the income beneficiaries (by FAI, we mean net FAI.  More on that point later)..  However, this default rule is subject to section 651(b) that limits the FAI distribution deduction to the amount of distributable net income (DNI) includible in gross income.  Section 651(b) provides as follows:



If the amount of income required to be distributed currently exceeds the distributable net income of the trust for the taxable year, the deduction shall be limited to the amount of the distributable net income.  For this purpose, the computation of distributable net income shall not include items of income which are not included in the gross income of the trust and the deductions allocable thereto.

Because section 651 limits the default distribution deduction of FAI to DNI, it is necessary to compute and compare net FAI with DNI.  If net FAI exceeds DNI, the distribution deduction will be limited to the amount of the DNI.  Here is where the significance of DNI should become clear to you.


Substep A-Compute the net FAI of the trust


Section 643(b) provides that FAI is the income of the trust as determined by local law (Uniform Principal and Income Act or UPIA) or the trust instrument.  In some cases, the trust document defines FAI.  When this occurs, the Code treats items defined as FAI in the trust document to be treated as FAI for tax purposes.  In this problem, because the trust instrument is silent, the UPIA will determine which items are FAI.  Under the UPIA, the $10,000 of cash dividends is FAI; and the $30,000 of capital gains from the sale of the stock held by the Trust is not FAI, but instead corpus or principal income.


In addition, there are $500 of trustee’s fees is paid from the trust.  Trustee’s fees are one example of an expense of a trust.  As a matter of trust accounting, the trustee must determine from where to pay the expense.  The question is whether that payment is made out of trust FAI or trust corpus.  In some cases the trust document dictates where a trust expense is to be paid.  If not, the trustee would refer to the UPIA for the answer.  In problem (b), the trust document allocates the trustee’s fees to principal which means that the payment came from principal and not from FAI..  


    $10,000 gross FAI


    ( $0) charge to FAI for trustee fees


    $10,000 net FAI


In this case, gross FAI and net FAI are $10,000.  This is the amount that will be distributed to the income benie.
 

Substep B-Determine the DNI of the trust 


DNI has its own Code section 643(a) from which to make that computation as follows:


For purposes of this part, the term "distributable net income" means with respect to any taxable year, the taxable income of the estate or trust computed with the following modifications--

Although it is far from clear, the DNI determination starts with TTI that in this case is $39,200.  Throughout section 643(a), a number of adjustments are made to TTI.  The first is section 643(a)(2).


No deduction shall be taken under section 642(b) (relating to deduction for personal exemption).


As discussed above, the Trust is entitled to a personal exemption of $300.  This deduction was taken into account in computing the Trust's TTI.  For purposes of making this adjustment to TTI, the words "no deduction shall be taken" mean to reverse the deduction or add back the $300 taken as a personal exemption.  Therefore, after this modification, the amount of TTI as adjusted for computing the DNI is $39,500.


Section 643(a)(3) provides the next modification as follows:


Gains from the sale or exchange of capital assets shall be excluded to the extent that such gains are allocated to corpus and are not (A) paid, credited, or required to be distributed to any beneficiary during the taxable year, .  .  .


In our problem, the $30,000 long term capital gain from the sale of the stock is corpus or principal income and thus not distributed to the income beneficiary.  Per section 643(a)(3), capital gains that are not distributed to any beneficiary are excluded from DNI.  Thus, we subtract the $30,000 of capital gains from TTI.  Therefore, after this modification, the amount under consideration for computing the DNI is $9,500.


These are the only two provisions of section 643(a) that are applicable to this problem.  In summary: 


$39,200 TTI


Plus $300 personal exemption (add back per section 643(a)(2)

            Minus ($30,000) LT capital gain (subtract per section 643(a)(3)


 $9,500  DNI


Substep C-Compare the net FAI and the DNI of the Trust.  If DNI is less than FAI, the distribution deduction is limited to the amount of DNI.


Now we have a difference between net FAI and DNI.  In this case, net FAI is $10,000 and DNI is $9,500.  Therefore, the distribution deduction would be $9,500.

STEP 8-Determine the taxable income of the Trust


As stated above, the last step in determining the taxable income of a simple trust is to subtract the distribution deduction from TTI.  In this case, the Trust's TTI is $39,200.  Then, subtracting the distribution deduction of 9,500, the taxable income of the Trust is $29,700.


Does this result make sense?  You might wonder as the taxable income to the trust is the same in this part (b) of the problem as it was in part (a).  Fear not, you will see the significance below.

Step 9-Go to section 1(e) and determine the tax owing by the Trust.


Section 1(e) contains the rate table for trusts and estates.  Note that in the case of a trust or estate that the highest bracket is reached more quickly than that would be for individuals.  The reason is to discourage individuals from setting up trusts simply to save income tax.  However, trusts and estates are subject to the favorable capital gain rates.  So in this case, the entire $29,700 would be taxed at 15%. 


STEP BY STEP ANALYSIS OF DETERMINING THE GROSS INCOME 


OF THE INCOME BENEFICIARY OF A SIMPLE TRUST

As discussed above, per sections 651(a) and (b), a trust is entitled to a distribution deduction equal to net FAI, limited to DNI.  Section 652 provides parallel rules for the inclusion of FAI in the gross income of the income beneficiary.  Section 652(a) provides as follows:

Subject to subsection (b), the amount of income for the taxable year required to be distributed currently by a trust described in section 651 shall be included in the gross income of the beneficiaries to whom the income is required to be distributed whether distributed or not.  If such amount exceeds distributable net income, there shall be included in the gross income of each beneficiary an amount which bears the same ratio to distributable net income as the amount of income required to be distributed to such beneficiary bears to the amount of income required to be distributed to all beneficiaries.

Thus, section 652(a) parallels section 651(b) in limiting the amount of FAI includible in the gross income of the income beneficiary to the amount of DNI.  

STEP 1-Determine the net FAI of the trust.

As computed above, the net FAI of the Trust is $10,000.

STEP 2-Determine the DNI of the Trust

As computed above, the DNI of the Trust is $9,500.

STEP 3--COMPARE FAI AND THE DNI OF THE TRUST TO DETERMINE THE MAXIMUM POSSIBLE AMOUNT INCLUDIBLE IN THE GROSS INCOME OF THE INCOME BENEFICIARY

Section 652(a), similar to section 651, limits the amount of FAI which must be included in the gross income of the Trust.  The limit is the amount of DNI.  In this case, FAI is $10,000 and DNI is $9,500.  This means that the income benie must include in her gross income is $9,500.  Lets pause for a moment.  FAI is $10,000 and DNI is $9,500.  What about the other $500, how is that treated?  Be prepared for a shocker.  That $500 is treated as a section 102(a) tax-free gift to the income benie.  The reason for this result is as follows:  The trust incurred an expense of $500 that was of benefit to the ongoing trust.  Yet, in spite of that benefit and payment by the trustee, the income benie received the full amount of the FAI ($10,000).  Therefore, it is as if a $500 section 102(a) gift was made from the trust to the income benie.

STEP 4--CHARACTERIZE THE DNI AND DETERMINE WHICH TYPES OF INCOME ARE INCLUDIBLE IN GROSS INCOME AND WHICH TYPES ARE EXCLUDIBLE FROM GROSS INCOME

As stated above, section 652(a) provides a quantitative ceiling on the amount of FAI includible in the gross income of the income beneficiaries.  Section 652(b) is a characterization section that provides that the character of the income will be the same to the income beneficiaries as it was to the trust.  Section 652(b) provides in pertinent part as follows:

Character of Amounts--The amounts specified in subsection (a) shall have the same character in the hands of the beneficiary as in the hands of the trust.  .   .   .


Keep in mind that the income benie of a simple trust receives income that is of the FAI type.  In our problem, the character of the FAI is dividend income.  There was "gross" dividend income of $10,000.  In this case, in spite of receiving a total of $10,000, only $9,500 is included in gross income.  

