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ASSET PROTECTION

The term “asset protection” refers to techniques that offer protection from the claims of personal and business creditors. 

These techniques can range from the simple to the complex. For example, in some states, much, if not all, of a personal residence is protected from creditors. Many states exempt annuity values, substantial life insurance cash values, and all death benefits. The assets of most retirement plans covered by ERISA are also protected (but not from tax deficiency claims or divorce disputes). The Supreme Court has strengthened IRA protection, and the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 provides increased protection for most retirement plan assets.
As a result of  Clark, et ux v. Rameker, 134 S. Ct. 2242  (June 12, 2014) , however,  IRAs inherited by non-spouses may not necessarily have the same protection.  That decision disallowed retirement plan status of inherited IRAs.  Prior to the Clark  decision spouses could receive special protection but in light of the Clark decision, that protection may not continue.  It is important to also look to state law as a number of states have either  passed laws or had favorable court decisions that specifically protect inherited IRAs under state bankruptcy exemptions for federal bankruptcy purposes

 Gifts can be made to family members or charitable organizations; provided they are not made with intent to defraud creditors (see charts on pages 47 and 55). Gifts may also be made to an irrevocable trust or custodial account (see charts on pages 51 and 67, and discussions on pages 564-566).

More complex techniques include limited liability companies and family limited partnerships (see chart on page 163, and discussions on page 462 and pages 482-483). Trusts can be established with “spendthrift” provisions to prevent the creditors of trust beneficiaries from reaching trust assets (see discussion of self-settled trusts on page 541). But this technique does not provide protection from existing creditors.

The most sophisticated of all asset protection techniques is probably the offshore or asset protection trust (APT). See discussion of Self-Settled Trust on page 541. It is thought that using an APT to remove assets to a foreign jurisdiction will lead to more favorable terms in disputes with creditors. Just as some states have laws that are more favorable to asset protection; certain countries have gained similar reputations. Jurisdictions considered most favorable as a situs for APTs do not recognize foreign judgments (thereby forcing a retrial of claims), have weakened or no fraudulent conveyance laws, and permit a trust settlor to retain trust powers and benefits without subjecting the trust to the claims of creditors. APTs are not intended to avoid income taxes.

In our litigious society, it is understandable why monied individuals and high-risk professionals have long been interested in adopting asset protection techniques. However, a few words of caution: not only will the concealment of assets from a known creditor be set aside by the courts, but assisting a debtor will likely subject both the debtor and his advisor to ethical, civil, and criminal liability (e.g., Code section 7206, see page 485). Therefore, asset protection planning must begin long before there is a need. Also, state laws vary widely in the protection they offer and should be specifically consulted.




