8623.  When will a taxpayer’s otherwise allowable casualty loss deduction be disallowed?  How does a taxpayer’s eligibility to file an insurance claim with respect to the loss impact the availability of the deduction?

In general, a casualty loss deduction is only allowable to the extent that the taxpayer is not otherwise compensated for the loss by insurance or reimbursement from another third party. 
However, if a taxpayer’s casualty loss would have been covered by insurance, but the taxpayer fails to file a timely insurance claim with respect to the loss, the casualty loss deduction will be disallowed regardless of whether the taxpayer actually receives any insurance proceeds as compensation for the loss.
 Thus, if a taxpayer chooses not to file an insurance claim with respect to a loss, the casualty loss deduction will be limited to the portion of the loss that would not have been covered by insurance.

Planning Point:  The phrase "filing a timely insurance claim" has been interpreted by one court to mean nothing more than a basic demand for compensation.  In the case, a taxpayer, who had suffered a fire loss to his home, contacted his insurer by phone four hours after the event, but did not return a signed, sworn proof of loss to the insurer within the time specified in his insurance policy. Despite decisions in the trial court and by later by the IRS that taxpayer failed to file a timely insurance claim as required by IRC Section 165(h)(5)(E), the U.S. Court of Federal Claims ruled the taxpayer's basic demand sufficed under that Code provision.
   

Further, a taxpayer is not entitled to deduct an otherwise allowable casualty loss if the loss has already been claimed for estate tax purposes on an estate tax return.

�.	IRC Sec. 165(h)(5)(E).


�      Ambrose v. U.S.  110 AFTR 2d 2012-5564 (Ct. Fed. Cl. 2012)


�.	IRC Sec. 165(h)(5)(D).





