Chapter 6
Wills
CFP® Certification Examination Principal Topic Covered in This Chapter:
Estate Planning Documents
Wills
· Legal requirements 

· Types of wills
· Modifying or revoking a will
· Avoiding will contests
Learning Objectives
To ensure that you have a solid understanding of how a will coordinates with an estate plan, the legal requirements of a will, and the different types of wills, the following learning objectives are addressed in this chapter:

•
Identify the manner in which assets will pass per the terms of a will.

•
Recognize the provisions that a will should contain.

•
Understand the legal requirements of a will.
•
Distinguish the different types of wills.

•
Understand the grounds for contesting a will.

•
Understand the manner in which a will can be modified or revoked.

•
Identify the estate, generation-skipping transfer tax, and income tax consequences of property passing by will.  

Chapter Contents

Overview

An Introduction to Wills

Disposition of Property under a Will

Per Capita and Per Stirpes

Limitations of Wills

Property Passing by Will

Community Property Considerations

Pretermitted Heirs

Elective Share Statute

Will Provisions and Clauses

Introductory Clause

Payment of Expenses, Debts, and Taxes

Powers Clauses

Appointment of Fiduciaries

Guardian of Minor Children

Legal Requirements

Testamentary Capacity

Types of Wills

Will Contests

Modifying or Revoking a Will

Reasons for Reviewing a Will

Tax Implications of Wills

Estate Tax

Income Tax

Chapter Highlights

Key Terms

Review Questions

Overview
A will is a legal instrument by which a person leaves certain instructions for others after his death. A will is generally used to dispose of a decedent's real and personal property in accordance with state laws. However, a will can also address other important matters, such as naming an executor or a guardian for minor children, and determining how debts and taxes should be paid at death.  

Although only an attorney can draft a will, the financial planner and all other members of a client’s planning team must understand the provisions included in it and ensure that it is coordinated with the client’s other property interests. Planners must ascertain the manner in which a client’s property will pass to others and understand how certain provisions, such as tax provisions, can affect the overall estate plan. Financial planners need to review their clients’ wills periodically as their circumstances change to identify and resolve any particular problems associated with the will and to ensure that their clients’ wishes will be realized at their death.

Practice Standard 300-1

Analyzing and Evaluating the Client’s Information

A financial planning practitioner shall analyze the information to gain an understanding of the client’s financial situation and then evaluate to what extent the client’s goals, needs and priorities can be met by the client’s resources and current course of action.

An Introduction to Wills
The person who executes or makes the will is known as the testator. When an individual dies with a will, he is said to die testate, and any property that he owns at the time of his death will pass to others as directed by the terms of his will. When an individual dies without a will, he dies intestate and property will pass according to his state’s laws of intestate succession, or intestacy.

A will does not become operative until a decedent’s death, and it is revocable during his lifetime. This means that the testator can change any of the provisions of the will or rewrite it as often as he likes while alive. If a testator wishes to change only a portion of his will, he can execute a codicil instead. A codicil is a legal document that is executed to address minor changes in a will.  
Disposition of Property under a Will
When a testator leaves property under a will, he is making a bequest to a legatee. Property can be bequeathed in several ways. It is fairly common for a testator to dispose of tangible (personal) property separately from other intangible property (bank and investment accounts) that pass through his estate. For example, a will might leave “all tangible personal property to my wife Rachel, if she survives me. If Rachel does not survive me, I leave all tangible personal property to my children.” Most often, the testator’s tangible personal property is the subject of a specific bequest. For example, the will might leave “my 1962 Corvette to my niece, Heather.” If the property that is the subject of a specific bequest does not exist at the testator's death, in most states, the legatee receives nothing. For example, if the Corvette does not exist at the testator's death, Heather gets nothing, subject to the state’s ademption statute.

Practitioner Tip: When reviewing a client’s will, ensure that any property that is specifically bequeathed to an individual is currently owned by the testator. In the preceding example, the planner should ensure that the client still owns the 1962 Corvette. It should also be confirmed that all named beneficiaries in the will (Heather in this example) are still alive.

A general bequest disposes of a certain amount or value of property. For example, a will might leave “$10,000 to my nephew Ralph.” If there is $10,000 of property remaining after specific bequests have been satisfied, Ralph will get $10,000 even if property must be sold to satisfy that bequest.
A residual bequest disposes of all property that has not been disposed of by specific or general bequest. In other words, a residual bequest disposes of everything that is left after all other bequests have been satisfied. The residuary beneficiary can be an individual, a trust, or an institution. For example, the will might provide “the rest and residue of my estate will pass to my wife Jane.” Frequently, the residual legatee is a primary beneficiary, such as the testator's spouse or children, or a trust. The testator should take into consideration that the residual legatee may get nothing if the estate should shrink and the specific and general bequests wipe out the estate.  
Practitioner Tip: A residuary clause should be included in a will to dispose of property that was acquired after the execution of the will or other property that has not been specifically disposed of. If a will does not contain a residuary clause, the estate could potentially be subject to partial intestacy.
If a specific or general legatee is not alive at the time of the testator's death, the specific or general bequest lapses and passes under the residuary clause as part of the residue of the decedent’s estate. Some states provide that a specific or general legacy for certain persons related to the testator does not lapse but instead goes to descendants of the legatee. If the testator does not want this result, he can provide that a specific bequest is conditioned on the legatee surviving him.
Client Situation
At the time of his death, Chris had a valid will that left $100,000 to each of his sons, Grant and Lachlan, and the rest of his estate to his wife Hillary. When Chris created the will, he had $1 million of assets and anticipated that Hillary would receive $800,000. At the time of his death, he had only $250,000. Because he had left specific bequests to his sons, Hillary will receive only the remaining $50,000. 

If Grant predeceased Chris, the bequest to Grant would lapse and Hillary would inherit $150,000.

If Hillary predeceased Chris, the residue of his estate would pass per his state’s law of intestate succession unless Chris provided a contingent residuary beneficiary in his will.

Per Capita and Per Stirpes

A will allows the testator to make alternative provisions in case some of the heirs predecease him. For instance, if a child dies, the testator may want to leave that share to the child’s siblings, or perhaps to the child’s issue. The language used to describe the manner in which assets pass to heirs is very important in determining who will ultimately inherit assets and how much they will inherit.  

If assets are left to beneficiaries per capita, each of the intended beneficiaries will inherit equally. For example, John has three children: Andrew, Ben, and Colin. Colin has three children: Dan, Ed, and Frank. John leaves $1 million in his will to “my children that survive me, or if a child has predeceased me, to his issue per capita.” Colin predeceased John. Because assets are left to Andrew, Ben, and Colin’s children—Dan, Ed, and Frank “per capita”—each beneficiary will inherit $200,000.  

When assets are left per stirpes, descendants are not treated equally; rather, they inherit by right of representation when one or more descendants have predeceased the decedent. In the preceding example, if assets were left per stirpes instead of per capita, Andrew would inherit $333,333 (1/3), Ben would inherit $333,333(1/3), and Colin’s children would split $333,333 (1/3).
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Client Situation
At her death, Hillary leaves $600,000 to her children, Grant and Lachlan. Grant has no children. Lachlan has two children, Molly and Hannah. If Lachlan predeceased Hillary, and Hillary left the bequest to “my children or to the issue of a predeceased child per capita,” then Grant, Molly, and Hannah would each inherit $200,000. If Hillary had left the same bequest per stirpes instead of per capita, Grant would receive $300,000 and Molly and Hannah would each receive $150,000.  

Practitioner Tip: Because of the variation in the amounts that heirs of different generations can inherit based on whether the assets are left per capita or per stirpes, it is imperative that financial planners not only understand the difference, but identify the distribution scheme and communicate the implications to a client. 

Practice Standard 400-3

Presenting the Financial Planning Recommendation(s)

The financial planning practitioner shall communicate the recommendation(s) in a manner and to an extent reasonably necessary to assist the client in making an informed decision. 

Limitations of Wills

Property Passing by Will

A will can dispose only of property that a decedent owned in his own name at the time of his death. A will does not dispose of property that was owned jointly with right of survivorship or that was owned as a tenancy by the entirety between spouses, nor can it direct assets that are held by a trust. Retirement assets or a life insurance policy pass by beneficiary designation and will not pass through the will unless the estate is named as the beneficiary of these contracts.

Client Situation
At the time of his death, Tom had the following assets:  

•
Bank account titled jointly with his wife Kathy: $100,000

•
Retirement account with Kathy named as beneficiary: $530,000

•
Mutual fund account titled jointly with Kathy: $275,000

•
Life insurance with $1 million death benefit. Tom’s sons, Tim and Jack, are named as beneficiaries.

Tom had a valid will at the time of his death; however, because he had no property titled in his name alone, no assets would pass under his will. Instead, the bank account and mutual fund account would pass to Kathy by right of survivorship, the retirement assets would pass to Kathy by beneficiary designation, and the life insurance proceeds would pass to Tim and Jack by beneficiary designation.

Practitioner Tip: It is important to coordinate asset ownership with a client’s overall estate plan. If asset ownership is not coordinated, the estate plan may not work, and property will not pass to the intended beneficiaries.  

Community Property Considerations

Assets held as community property are owned equally by spouses. At death, each spouse has testamentary power of distribution over his half of the community assets. The will of the deceased spouse may affect the survivor’s half of the community property. For example, the decedent’s will may purport to give all of the community property assets (the shares of both husband and wife) to a trust for the benefit of the surviving spouse and the children. If so, the survivor must elect whether to take under the will (thus assenting to the decedent’s disposition of the survivor’s one-half community property interest) or to take his one-half of the community property outright (denying the decedent’s power to dispose of the survivor’s community property interest).
Pretermitted Heirs

There are certain limitations on how a decedent can dispose of his property at death. No state allows one spouse to disinherit another, whereas in all states except for Louisiana a parent can disinherit his child. The majority of states provide that if a spouse or child is not named in a will, such a person is deemed to be a pretermitted heir. Regardless of what the will says, such person will take the share of the estate that would be given to him under the state’s rules of intestacy. 
Practitioner Tip: If a client intends to disinherit a child or provide for his surviving spouse by some other means, he should express this in his will so that his heirs cannot claim to be overlooked by the testator.
In most states, a child born or adopted after the execution of a will is entitled to share in the estate if provision is not otherwise made for the child. In some states, a child alive at the time of the execution of a will who is omitted from the will is entitled to share in the estate unless it appears the omission was intentional.  
Elective Share Statute

Under state law, a surviving spouse is generally given a right to elect to take against a will. The elective share statute allows a spouse to receive a prescribed share of the decedent's estate, even if the decedent provided otherwise.
Practitioner Tip: Sometimes the application of these rules can be complicated. It is important to have an attorney calculate whether a spouse would be better off making this election or accepting the property that the spouse is entitled to receive from joint assets and beneficiary designations.
A spouse's right to elect against the will can be waived by agreement during life. For example, the right to elect could be waived in a postnuptial agreement. Some states provide that a will executed before marriage is revoked upon marriage. A few states provide that such a will is revoked unless other provisions are made for the new spouse. Conversely, most states hold that provisions in a will for a former spouse are revoked upon divorce.
Will Provisions and Clauses

Although only an attorney can draft a will, it is imperative that all members of a client’s financial planning team, including the financial planner, understand how to review a will. It is important to be able to ascertain the manner in which property will pass based on the provisions contained in a will. It is also important to understand the significance of certain provisions, such as tax provisions, to ensure that a client’s wishes will be realized following his death.
Introductory Clause 

The introductory clause of a will should identify the testator and establish the state where the decedent lives. This identifies the state laws that will govern the validity of a will. Furthermore, because a testator can revoke or amend his will any number of times during his lifetime, his will should specify whether the will is intended to revoke all prior wills or whether some previous will still contains valid provisions and the document being executed is simply a codicil.
An example of such an introductory clause follows:

I, Edward Grieg, a resident of and domiciled in the city of Bryn Mawr in Montgomery County, Pennsylvania, declare this to be my last will. I revoke all wills and codicils made prior to this will.
Practitioner Tip: The state identified as the client’s domicile is the state that will have legal jurisdiction for the purposes of determining the validity of a will and interpreting its provisions. If a client has multiple residences, the financial planner should ascertain whether the stated domicile is the correct one.

•
For tax or other planning purposes, would it make sense to begin to document a different domicile? 

•
Will the will meet all the statutory requirements of the stated domicile? 

•
If a client spends a great deal of time in more than one residence, could the address mentioned in the will trigger a “double domicile” problem (e.g., where more than one state claims the decedent was a domiciliary of the state and therefore has the right to impose a death tax)?

Payment of Expenses, Debts, and Taxes

A will should establish the source of and provide instruction regarding the payment of debts, expenses, and taxes. The executor will be instructed regarding which property should be used to pay any debts and taxes. For example, the executor can be instructed to pay all debts, expenses, and taxes from the residue of the testator’s estate, or from a specific asset or source. It is important that a financial planner review the debt and tax clause in a client’s will for a number of reasons: first, to ensure that the client has adequate assets to cover any anticipated liabilities. Furthermore, the executor will need to pay debts, expenses, and taxes in a relatively short period of time (often within nine months). It is important to ascertain whether the client has adequate liquid assets to cover these expenses. Finally, this clause can substantially affect the amount received by any legatee. In the absence of such a provision, most states would apportion the death taxes among all legacies. A few states would charge the death taxes to the residuary estate. 
Following is an example of the payment of debts clause:

I direct all of my lawfully enforceable debts (including any expenses of my last illness) and my funeral expenses to be paid.
Here is an example of a tax clause:

I direct that all inheritance, estate, transfer, succession, legacy, and other death taxes on property required to be included in my taxable estate, whether or not passing under this will, except  transfer taxes levied pursuant to the provisions of Chapter 13 of the Internal Revenue Code of 1986, relating to “generation-skipping transfers” or any similar state law, and taxes on property held in trust under the will (or any revocable trust) of my spouse, and any interest and penalties thereon, shall be charged against and paid from my residuary estate passing under Article FOURTH of Part I of this my will.
Practitioner Tip: The payment of debts, expenses, and taxes must be addressed in a will because many assets, such as assets titled jointly with right of survivorship or assets passing by beneficiary designation, pass outside the provisions of the will and are not available to the testator’s estate to provide for such payments. It is important to plan for who will pay the tax on these assets and designate the sources of payment.  
Specifically, a planner should consider the following:
· State “apportionment” statutes. If there is no tax clause in the will or if it does not adequately address the payment of a particular death tax, state law will allocate the burden of taxes among the beneficiaries. Many states require beneficiaries to pay a share of estate taxes unless the will provides otherwise. The result is often an inappropriate or unintended reduction of the shares of certain beneficiaries or adverse tax consequences. (For instance, suppose you wanted a child to receive $100,000 of your client’s $2 million estate free and clear. Without special provision, that child would be forced to pay his share of taxes, or 1/20 of the total federal and state death taxes. With a special tax clause, the child will receive the entire $100,000.
· Does the client expect or want property passing outside the probate estate to pay its share of tax if the disposition of that nonprobate asset generates tax? For instance, assume $1 million of pension proceeds (or life insurance) is payable to a client’s two oldest children and $1 million of cash is payable to the client’s two youngest children. Who is to pay the tax on the $2 million? The will should specify who pays taxes on both probate and nonprobate property.
· Assume a sizable amount of property will pass through a revocable living trust. Is the tax clause in that instrument coordinated with the tax clause in the will, or are they incompatible? Who is to pay the tax on a generation-skipping transfer? Absent a contrary direction, the taxes will probably be payable from the assets of the fund subject to the tax. 
· Are there adequate liquid assets in the estate to pay for anticipated debts, expenses, and taxes? If not, the financial planner should discuss ways in which the estate may need to generate liquidity. For example, should the client consider purchasing life insurance?
Powers Clauses

A will should contain a provision granting certain powers to the executor (and trustee, if the will establishes a testamentary trust). The purposes of the powers clause are to:
· give the executor (and trustee) specific powers and authority over and above those provided by state law to enable the executor to conserve and manage the property; 
· limit, where desired and appropriate, the executor’s power and authority (for instance, the client may not want the executor to make certain investments);

· provide authority to continue a business (or handle other property with special management or investment problems) and the special flexibility necessary to accomplish that objective; and
· protect the executor from suits by other beneficiaries by specifying the powers necessary to accomplish the executor’s role.
Practitioner Tip: The planner should ensure that the will contains adequate powers to allow the executor and trustee to administer the decedent’s estate appropriately. For example, if a decedent held an interest in an S-corporation or a closely held company, specific powers should allow the executor to handle these business interests. Note also that a will cannot change the terms of a trust. With a revocable trust, only the grantor can change the terms of the trust while he is still alive.

Appointment of Fiduciaries

In a will, the testator should name the personal representative or executor of the estate. A person or institution can be named to act as executor and can be appointed to carry out the directions in the will and to dispose of property according to the testamentary provisions. If a will contains trust provisions, a trustee should also be named.

Practitioner Tip: The named personal representative is often a relative or close friend. But if the estate is large or complicated, the testator should consider appointing either a professional or an institution, such as a bank, that is accustomed to dealing with assets and with the sometimes complicated rules of probate.
Guardian of Minor Children

Another important provision of a will allows parents to name a guardian and a contingent guardian for their minor children. This is often the biggest concern for parents, allowing them to ensure that in the event of their death they designate the individuals they want to take care of their children. When there are minor children, the will can nominate a guardian of both the “person” and the “estate” of each child. A “guardian of the person” generally provides for the custody and care of the child. A “guardian of the estate” manages the child’s assets. 
State laws generally require a court to give significant weight to a nomination by a parent who has custody of a child. Without such a provision, the court names the guardian upon the death of the parent(s) based on available information and often depending on who volunteers for guardianship. In some cases, a client may wish to leave the personal custody of a child to one person and leave the management of the child’s assets to another. It is important to ensure that the person handling the management of the child’s assets is not only financially astute, but understands the financial values of the parents.
Practitioner Tip: Even when an estate is modest, it is important to name a guardian for both the person and the estate of the client’s children. A client may have very strong feelings that a close friend is the best person to care for the children, and if those wishes are not expressed the children may end up in the custody of relatives or others who would not have been chosen to deal with the children and/or their assets. 
Legal Requirements

The legal requirements for creating a will are established by state law; however, there are some commonalities among the states. Typically, a will must be in writing, signed by the testator (or in the testator’s name by some other person in the testator’s presence and at his direction), and must be witnessed, or attested to, by at least two persons.
 
Practitioner Tip: The purpose of witnesses is to attest to the testator’s capacity to make a will. This is important should the will be contested.
Testamentary Capacity
A person must have the capacity to make a will at the time that the will is executed. The law ordinarily requires less mental capacity to make a will than to make a contract. An individual can make a will even if sick, elderly, weak, or of low mental capacity. A person can be declared legally incompetent to manage his affairs and still have sufficient capacity to execute a will. Capacity means that the testator must (1) be of legal age, (2) understand the extent of his property, (3) understand the natural objects of his bounty, and (4) understand the nature of his dispositions.  
The general rule is that any person 18 or more years of age who is of sound mind can make a will; however, a few states have a different minimum age requirement.

Understanding the extent of his property means the testator has to have a general understanding of what property he owns. For example, he must know in general that he owns a home in Ohio and a home in Florida, two life insurance policies, retirement benefits, two bank accounts, three mutual funds, household possessions, etc. 
The testator must understand his relationship to the natural objects of his bounty. This means that he must understand, for example, that he is married and has two sons, a sister, and a brother.  
The testator must also understand the nature of his dispositions, for example, that his spouse Mary gets the house; his brother Tom gets $10,000; his sister Janet gets the antique ring; his estranged son Mike gets nothing; and Mary gets everything else.
Types of Wills

Most commonly, each individual creates his own will, complying with the formalities prescribed by state law. There are a number of different types of wills.  

Practice Standard 400-2

Developing the Financial Planning Recommendation(s)

The financial planning practitioner shall develop the recommendation(s) based on the selected alternative(s) and the current course of action in an effort to reasonably meet the client’s goals, needs and priorities. 

It is fairly common for a married couple to execute reciprocal wills in which each spouse’s will leaves property to the survivor. Alternatively, a married couple or others who own property together can execute mutual wills, in which each party agrees to bequeath a particular property to the other. In certain circumstances, two individuals, typically a married couple, can execute a joint will, where one will is created for both persons. This is not a common practice, and some states do not recognize a joint will.  
One of the more common estate planning structures consists of a pour-over will and trust. A pour-over will designates a testator’s previously established trust (often a revocable trust) to receive the remainder of a decedent’s property. The trust provides the terms for distributing assets to beneficiaries. When implementing this type of estate plan, typically assets should be transferred to the revocable trust during a testator’s lifetime. When assets are transferred to the trust during life, they are not subject to probate and will pass per the terms of the trust. Assets that pour into the revocable trust via the pour-over provision in the will are still subject to probate.  

Practitioner Tip: Even where an individual has a revocable trust that holds most of the individual’s assets to avoid probate, it is still very important to have a will that will pour over into the previously established trust any assets that were not already transferred to the trust. If an individual does not have a will to accompany his revocable trust, any assets that have been acquired after the trust’s execution may be subject to intestate succession.
Alternatively, a will can also contain testamentary trust provisions. A testamentary trust is one created under a will at the testator’s death. Because the trust is established and funded after a testator’s death, the property is included in the testator’s estate and subject to the estate tax. Therefore, property passing from the will into the testamentary trust will go through probate. 

Approximately half the states recognize a holographic or handwritten will. A will that is not effective under other provisions may be effective as a holographic will, whether or not it is witnessed, if it is dated and the signature and the material provisions are in the handwriting of the testator.
 In some states, printed or typed material on a holographic will can invalidate it.
Less than half of the states recognize oral (nuncupative) wills, that is, wills declared or dictated by a testator during his last illness before a sufficient number of witnesses, and later put in writing. In some states, such wills are valid only under certain circumstances. For instance, they may be valid only to transfer a limited amount of personal property.
Will Contests
A will contest can be initiated during the probate process. Wills can be contested for number of reasons. When a will is contested it may be deemed invalid by the court. Typically a will contest is initiated by a pretermitted heir (a spouse or child not provided for in the will). It can be contested by an interested or aggrieved party on many different grounds, including the following: 
1.
The testator lacked sufficient mental capacity.
2.
The testator was unduly influenced at the time the will was drafted.
3.
The will was not executed according to statutory formalities.
4.
The will offered for probate was revoked.
5.
The will offered for probate was a forgery.
6.
The will is the result of fraud. The heirs tried to deceive the testator.

7.
There are mistakes in the clauses of the will.

Practitioner Tip: Will contests can be costly and take significant time. Financial planners should discuss the potential for will contests with their clients and help them think about ways in which they can be avoided.
Modifying or Revoking a Will
A will should be reviewed periodically and may need to be updated. As time passes, a person’s financial and family situations can change. The will itself can provide for changing circumstances by making provisions for successor beneficiaries and/or executors in the event of the death of any named beneficiaries and/or executors. A will can be amended or revoked anytime during a testator’s lifetime. It is possible to revoke a will in full and to create a new will, to revoke only a portion of a will, or to add new provisions by means of a codicil. The codicil must be executed with the same formality as the will.
Reasons for Reviewing a Will

When determining whether it is appropriate to update a will, a testator should consider the following:  
· Have there been any major life changes? Has the testator or any of his beneficiaries gotten married? Divorced? Had children? Have any beneficiaries died? Has the testator moved to a new state?

· Has his financial situation changed? Has wealth increased or decreased substantially?  Are there any newly acquired assets that the testator would like to specifically bequeath? Has the testator previously disposed of property bequeathed in his will? Has the testator acquired real property in another state?

· Have his overall financial goals changed? Does he still wish to benefit the same individuals in the same manner?

· Have there been any changes to federal or state tax law that would affect the structure of his financial plan?

Tax Implications of Wills

Estate Tax
Property passing by will is part of a testator’s probate estate and will be included in his gross estate. If property passes to a surviving spouse by will, a marital deduction may be available to offset the value of the property included in the estate. If property passes to a qualified charitable organization, a charitable deduction may be available to offset the value of property included in the estate. Both the marital and charitable deductions are available only to the extent that property is included in the taxable estate.
Property passing by will to grandchildren or more remote descendants is subject to the generation-skipping transfer tax.
Income Tax
For income tax purposes, a probate estate is a separate taxable entity. A federal fiduciary income tax return (IRS Form 1041), and often a state income tax return, must be filed annually during the period of administration if sufficient income ($600 or more for the federal return) is received during a 12-month period, or if the trust has a beneficiary who is a nonresident alien.
Chapter Highlights
· A will is the legal document that disposes of a decedent’s property. If a decedent does not have a will, or does not provide for the disposition of all of his property by will, property will pass by intestate succession.

· There are many ways in which property can be disposed of by will. Tangible personal property is often the subject of specific bequests. Cash or other intangibles may be left to specific individuals by general bequest. Any assets not bequeathed by specific bequest pass as part of the residue of a decedent’s estate. A will should contain a residuary clause to dispose of any property that has not been bequeathed to named beneficiaries.

· Careful attention should be paid to the manner in which assets are bequeathed. As the value of a decedent’s estate fluctuates, the amount bequeathed also fluctuates. When a will contains specific bequests, the amount passing as part of the residue is affected by fluctuations in net worth. 

· Only property that an individual owns in his individual name passes according to the terms of a will. Asset ownership should be carefully coordinated with an estate plan.

· Although only a client’s attorney should draft a will, all members of the client’s financial planning team should know how to review a will and understand the implications of will provisions.

· The debts and tax provisions of a will direct the manner in which liabilities are paid from the estate. It is important that a client pay attention to these provisions because they can reduce the amounts passing to an intended beneficiary.

· Each state’s laws establish the legal requirements for executing a will. Careful attention should be paid to the formalities of execution to ensure the validity of a will.

· The level of capacity required for creating a will is less than that required for entering into other contracts. The testator must be of the age of majority and understand the nature of his property, his familial relationships, and the nature of the disposition of assets under his will.
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Review Questions
6-1. All of the following are requirements of a will except:
A.
Must be signed by the testator.

B.
Must be signed by at least two (2) witnesses. 

C.
The testator does not have to be competent.

D.
A nuncupative will is an oral will. 

6-2 and 6-3. Decedent dies owning the following assets: $250,000 real estate owned equally as a tenancy in common with his brother; $500,000 residence owned jointly with right of survivorship with his wife; $250,000 individual retirement account payable half to spouse, half to kids; $1 million life insurance policy payable in equal shares to wife, kids, the decedent’s college. 

6-2. The decedent’s will provides that half of his estate will pass to his wife and half to his children. What is the value of the decedent’s estate passing to his wife under the provisions of his will? 

A.
$0

B.
$ 62,500

C.
$520,833

D.
$583,333

6-3. The testator has had a change of heart and would like to change his will so that all of his assets will pass to his wife. What is the best method by which the testator can change his will?

A.
Tell his wife. 

B.
Cross out the section he wants changed within the will and insert the correction. 

C.
A codicil to the will. 

D.
Move to another state. 

6-4. With respect to when it is appropriate to consider updating a will, all of the following are true except:
1.
Whenever federal and/or state law changes. 

2.
Whenever the testator moves to another state. 

3.
Whenever there is a change in the family circumstances of the testator. 

A.
1 only

B.
2 only

C.
3 only 

D.
1, 2, and 3
E.
None of the above.
6-5. Which of the following statements is true concerning the review of a will?

A.
Only an attorney has the ability to review a will. 

B.
It is the unauthorized practice of law for a nonattorney to review a will. 

C.
Every member of the estate planning team should be able to review a will. 

D.
Only an attorney can determine whether there is a problem with an existing will. 

6-6. The fiduciaries clause of a will does not appoint which of the following?

A.
The executor. 

B.
The trustee of the Living Trust. 

C.
The trustee of the testamentary trust. 

D.
A guardian for minor children. 

Notes
�.	Uniform Probate Code § 2-502. All states except for Vermont require two witnesses. Vermont requires three witnesses.


�.	In Georgia, the minimum age for executing a will is 14. In Louisiana, the legal age for executing a will is 16. In Kentucky, the legal age for executing a will is 18, unless the testator is married, in which case the legal age is 16. 


�.	Uniform Probate Code § 2-502(b).
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