Chapter 4  
Methods of Property Transfer at Death
CFP® Certification Examination Principal Topic Covered in This Chapter: 
Methods of Property Transfer at Death
· Transfers through the probate process
· Transfers by operation of law
· Transfers through trusts
· Transfers by contract
Learning Objectives

To ensure that you have a solid understanding of how property transfers at an owner’s death, the following learning objectives are addressed in this chapter:
•
Identify property interests that pass by probate.
•
Explain the characteristics and consequences of using alternative methods of transferring property at death, including contracts, trusts, and property passing by operation of law.

•
Select the most appropriate property transfer mechanism for a client’s situation.
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Overview
Understanding the manner in which property will pass at death is an integral part of understanding, analyzing, and organizing a client’s estate plan. The income, gift, and estate tax implications of the various forms of property ownership are examined here. Following is a closer look at the manner in which various types of assets pass upon a property holder’s death. This includes property that will pass by probate, operation of law, contract, and trust. (See Figure 4.1.)

Figure 4.1 Property Transfers at Death

  



The manner in which property passes is a very important aspect of client planning. Although clients can establish an estate plan that disposes of their assets in the manner they wish, if the assets are passing by beneficiary designation or by contract, the plan may never be funded and the intended heirs may not inherit. Also, any tax planning intended might not be effective.

Financial planners should review a client’s estate planning documents and coordinate asset titling to ensure that property passes as intended.  

Practice Standard 300-1

Analyzing and Evaluating the Client’s Information

A financial planning practitioner shall analyze the information to gain an understanding of the client’s financial situation and then evaluate to what extent the client’s goals, needs, and priorities can be met by the client’s resources and current course of action.

Practice Standard 400-2

Developing the Financial Planning Recommendation(s)

The financial planning practitioner shall develop the recommendation(s) based on the selected alternative(s) and the current course of action in an effort to reasonably meet the client’s goals, needs, and priorities. 

Assets That Pass by Probate
Probate is the court-supervised process of settling a decedent’s estate. Certain assets owned at death pass through probate, and other property interests avoid the probate process. Financial planners must recognize which assets will be subject to probate when their clients die, because probate is an additional expense to the estate. 
Property Transferred by Will
Any property transferred under a decedent’s will is subject to probate. This includes all individually or solely owned property, a decedent’s interest in property held as tenants in common, and a decedent’s interest in community property.
A common estate planning strategy is to implement a pour-over will that directs any property that the decedent owned at the time of his death to pour-over into his revocable trust. Another common estate planning strategy is to establish a testamentary trust funded by assets that flow from a decedent’s will at death. In both situations, the assets first pass under the decedent’s will before they are transferred into the trusts; therefore, they are subject to probate. The terms of each trust, not the will, dictate how and when the assets will be distributed to the trust beneficiaries. 
Typically, when we think about assets that a decedent owns, we think about bank and investment accounts, stock certificates, savings bonds, and personal property. Another asset that we may not often think about or plan for is life insurance that a decedent owns on another person’s life. At the decedent’s death, if no contingent owner was named, the life insurance policy will be subject to probate and will pass by will to the decedent’s heirs. 
Client Situation
Carmine has a will that indicates that any property he owns at the time of his death is to pour over into his revocable trust. Carmine has a bank account and an investment account titled in his name alone. Carmine also owns a life insurance policy on his wife, Marie. At his death, the bank account, investment account, and insurance policy on Marie’s life will all pass under his will to his trust. The assets will be subject to probate.

Intestacy
If a person dies without a will, he is said to die intestate. Each state has enacted laws that provide for the disposition of a decedent’s assets if he does not have a will. These laws are called laws of intestacy. Each state’s laws are different. The persons who will inherit, and the amounts inherited, typically are based on a number of factors, including but not limited to whether the decedent was married at the time of his death, whether he had children, and whether there are more remote heirs such as parents or siblings. 
Laws of intestacy rarely provide the intended disposition of assets. For example, if a decedent is survived by a spouse and minor children, the spouse may inherit only a fraction of the assets, and the minor children may inherit the remaining assets. Often clients in this situation would prefer that the surviving spouse have access to all of the assets, rather than only the portion designated by the court. Additionally, the courts may need to appoint a guardian or a conservator to manage or supervise a minor’s assets, and this person might not be the surviving parent. Minors will receive equal shares of the decedent’s property and take possession of the assets when they reach their state’s age of majority. 
Assets passing per intestacy are subject to probate. The probate court determines the takers under the estate.  
Practitioner Tip: It is important to understand the laws of intestacy in your own jurisdiction so that you can explain them to your clients. Otherwise, the default estate plan that each state has put in place may not accomplish your clients’ goals. It is important that clients have a current estate plan in place that complements their goals and is reviewed at least annually.  

Assets Paid to the Estate
Normally life insurance and retirement assets are paid to the designated beneficiary, but if no beneficiary is named, or if the “Estate” is named as the beneficiary, the assets are subject to probate.  
Client Situation
At the time of his death, Carmine had an IRA. He had not named a beneficiary, so the IRA was paid to his estate and was subject to probate.

Dower, Curtesy, and Homestead

Dower is a widow’s right to a life estate in a portion of her husband’s property. Curtesy is the equivalent right of a widower. Historically, the purpose of dower and curtesy was to protect the surviving spouse against disinheritance or from creditors’ claims consuming assets in common law states. Community property states provide for the surviving spouse by giving each spouse a one-half interest in community assets; therefore, dower and curtesy typically are not applicable in community property states. Only six states still recognize dower and only four states still recognize curtesy. Several other states have grandfathered dower and curtesy for marriages or plans that were put in place before the statutes abolishing these statutory rights. Dower and curtesy rights are typically asserted during the probate process.  
Instead of dower and curtesy, many states have enacted a homestead statute, which offers certain rights and protections to a surviving spouse. The amounts protected under the homestead allowance vary by state. Typically, homestead statutes protect the surviving spouse’s residence. With respect to the homestead allowance, a surviving spouse is typically granted a life estate in the decedent’s real property. The property is protected from the decedent’s creditors’ claims. Some states also provide for a family allowance, which provides the surviving spouse with money from the decedent’s estate to pay for living expenses.  
Elective Share
No state allows a spouse to disinherit his or her surviving spouse. All of the common law states have implemented some form of elective share statute. Community property provides for surviving spouses by treating property as one-half owned by each spouse. An elective share statute permits the surviving spouse to elect to receive an amount prescribed by state law. There is great variation regarding which property is eligible and how much a spouse can claim by asserting the elective share statute. Furthermore, a spouse who elects against her deceased spouse’s may give up her rights to any property bequeathed to her.

Client Situation
Carmine and Marie transferred ownership of all assets to Carmine. In his later years, Carmine started to dislike Marie. On his death, he left all of his assets to his children. Marie was left with nothing. Marie can elect against Carmine’s will, and she will be granted the amounts allowed under her state’s elective share statute.

Assets That Pass by Operation of Law
A number of different assets pass by operation of law. These assets bypass probate. Many of the rules regarding the transfer of assets by operation of law are governed by state law. We will discuss the general rules; however, the financial planner should learn the nuances of any particular state’s law.   
Jointly Held Assets and Tenancy by the Entirety
Assets held jointly with right of survivorship or as tenants by the entirety automatically pass to the surviving joint property owner. The decedent’s interest in these assets will be included in his taxable estate at death; however, the assets will not be subject to probate. As a matter of law, these assets automatically flow to the joint property holder. 
When a government savings bond is jointly owned, upon the death of the owner, the surviving owner becomes the sole owner as a matter of law. Alternatively, a sole owner can name a beneficiary of the savings bond, who will receive the bond upon his death.

Client Situation
Marie and Carmine own their house as tenants by the entirety, and they have a joint bank account. At Carmine’s death, the house and the bank account will automatically pass to Marie by operation of law. Carmine’s interest in these assets will be included in his gross estate at death, but they will not be subject to probate. Because Marie and Carmine were married, Carmine’s interest is presumed to be one-half of the value of the property.

Carmine also owns a fishing boat jointly with his son Gene. The boat will automatically pass to Gene at Carmine’s death. Unless Gene actually contributed to the purchase of the boat, the full value will be included in Carmine’s estate.

Life Estates and Estates for a Term of Years
The remainder interest in a life estate or an estate for a term of years will also, as a matter of law, pass to the remainderman. Assuming that the holder of the present interest is not the original owner of the interest, the asset subject to the life estate or term of years will not be included in the life beneficiary’s gross or probate estates. Upon the death of the life tenant, or upon the expiration of the term of years, the interest will automatically pass to the remainderman.

Client Situation
Carmine also owned a beach house. At death, he gave Marie a life estate in the beach house and bequeathed the remainder interest to their two sons, Gene and Frank. At Marie’s death, the property will pass to Gene and Frank by operation of law. The beach house will not be subject to estate tax or probate in Marie’s estate.

Totten Trust, POD, TOD
Totten trusts, payable-on-death (POD) accounts, and transferable-on-death (TOD) accounts are available in most states. All of these provide for the automatic transfer of certain types of property at death to a named beneficiary, while avoiding probate. 

For a Totten trust, a person can deposit money into a bank account in his own name as trustee for another person. Generally, such a transfer is revocable until such person provides otherwise (e.g., gives a passbook to the donee) or dies. If the person dies without having revoked the Totten trust provision, the donee receives the bank account.

A POD account is quite similar. A person deposits money into a bank account in his own name and designates that the account is payable at his death to a named person. The transfer to the account is generally revocable. If the person dies without having revoked the POD provision, the donee receives the bank account.
A TOD account is similar to a POD account, except that TOD provisions are used for stocks, mutual funds, and other accounts that hold securities.
POD and TOD designations function for nonqualified accounts, very much like beneficiary designations on qualified accounts. Not all states allow POD and TOD designations, and some have restrictions on the way in which they can be used.
Practitioner Tip: Although a Totten trust is called a trust, it is not a trust at all. It is simply a bank account whereby the account holder holds the account for the benefit of another. The use of the term trust in this type of account can sometimes be misleading. 
Transfers through Trusts  
All property owned by a trust will be transferred to the trust beneficiaries per the terms of the trust. When a client creates a trust and transfers assets to it, the trust spells out who receives the corpus (trust property) and when they will receive it. Each state has rules regarding the formality with which a trust must be executed.
One of the most common estate planning strategies consists of establishing a pour-over will and a revocable trust. This not only ensures that a client’s assets pass to the intended beneficiaries and that efficient tax strategies are implemented, but it also provides a means of avoiding probate. For this strategy to be effective, the client must coordinate asset ownership with his revocable trust. For example, a client can transfer ownership of individually owned assets to his revocable trust, or he can name his trust as beneficiary by POD or TOD. If the client keeps assets titled in his individual name, although the pour-over provisions of the will ensure that the assets eventually get to the trust, the assets will be subject to probate, which can cause unnecessary delay and expense.  

Practitioner Tip: One of the most often overlooked aspects of a client’s estate plan is the coordination of asset ownership with the actual estate plan. 

Client Situation

Following Carmine’s death, Marie implemented her own estate plan. Marie executed a pour-over will and a revocable trust. Marie changed the title of her bank and investment accounts to the trust, but she forgot to change the title of her home. The bank and investment accounts will not be subject to probate and will automatically pass per the terms of her revocable trust. The home, however, will pass through Marie’s will and be subject to probate before it passes to her trust.

Transfers by Contract
Assets That Pass by Beneficiary Designation

A number of assets are transferred by contract. Assets that are transferred by contract avoid probate if they are payable to a named beneficiary. The most common examples of this include life insurance; IRAs, 401(k), 403(b), and other retirement or pension plans. Annuities that have joint annuitants are payable to the joint annuitant by the terms of the annuity agreement.

Practitioner Tip: It is important to review a client’s beneficiary designations and to ensure that they meet a client’s planning objectives. Often, clients forget to name a beneficiary for their retirement accounts, or they might forget to update beneficiary designations after a marriage, divorce, or the birth of children. Imagine having to tell a client’s second spouse that his first wife was named as the beneficiary of an IRA!

Client Situation
Carmine had a 401(k) from his employer. He named Marie as the primary beneficiary of his 401(k) and Gene and Frank as the contingent beneficiaries. Marie will receive the 401(k) at Carmine’s death. Carmine also has an older whole-life insurance policy. He named his parents as the beneficiaries of the policy. Both of his parents have died, and no contingent beneficiary was named. The death benefit will be included in his gross estate and will pass through probate. The policy will be distributed as part of Carmine’s estate according to his state’s law of intestacy, but the portion that passes to Marie will receive a marital deduction in Carmine’s estate. 
Prenuptial and Postnuptial Agreements   
Prenuptial and postnuptial agreements are a type of contract that spells out the parties’ rights to property. A prenuptial agreement, also known as an antenuptial agreement, is an agreement entered into before marriage. A postnuptial agreement is an agreement entered into after marriage. Pre- and postnuptial agreements can dictate the amounts that a surviving spouse will receive after the decedent spouse’s death. Because of the increasing frequency of divorce, these are very common contracts—especially in the case of a second marriage.

Client Situation
After Carmine’s death, Marie falls in love with a much younger man. She wants to make sure that her children, Gene and Frank, still inherit all assets, and that her soon-to-be new husband does not inherit any of the wealth that she built with Carmine. Marie asks her fiancé to sign a prenuptial agreement, stating that he forfeits all rights under her estate. At her death, her second husband will have no claim to her estate.

Buy/Sell Agreements
Business owners frequently enter into buy/sell agreements that lay out the disposition of a business owner’s interest upon his death. Buy/sell agreements allow for surviving business owners to purchase the deceased business owner’s interest, or for the company to purchase the deceased business owner’s interest. Such agreements are will substitutes that keep the deceased business owner’s stock or partnership interests from passing through probate.
Deeds of Title
Deeds of title are contracts that dispose of real property at a property owner’s death. Typically, the property owner or donor will deliver the deed to an escrow agent, who will then deliver the deed of title to the donee or beneficiary at the donor’s death. The deed must deliver present title to the escrow agent at the time of delivery. Title must pass during the grantor’s lifetime (so that the grantor no longer owns the real property at the time of his death) for the asset to avoid probate.  

Chapter Highlights
· For a summary of the methods of property transfer, see Appendix F.

· It is very important for the estate planner to understand the manner in which a client’s assets will pass at death. This determines whether the asset is subject to probate and whom the asset will pass to.
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Review Questions 
4-1. Identify the assets that will pass through probate:

A.
Life insurance payable to the decedent’s surviving spouse.

B.
An IRA payable to the decedent’s estate.

C.
A bank account titled jointly with the decedent’s daughter.

D.
The decedent’s interest in a beach house owned as tenants in common with his brother.

E.
A mutual fund account that the decedent held in his own name.

F.
A home that the decedent leaves to his wife in his will.

G.
A brokerage account that passes to the decedent’s revocable trust under the pour-over provisions of his will.

H.
A stock account owned by the decedent’s revocable trust.

I.
A life insurance policy owned by the decedent’s irrevocable life insurance trust.

J.
A money market fund that is held for the benefit of the decedent’s children in his testamentary trust.

4-2. Jack and Jane hold the following assets:

	Residence (jointly with Jane) 
	$1,000,000

	Common stock (Jack) 
	$900,000

	Municipal bonds (Jack) 
	$300,000

	Investment real estate (Jack’s Revocable Trust)
	$500,000

	Life insurance (owned by Jack; Jane is beneficiary)
	$1,000,000

	Mutual funds (Jane) 
	$400,000

	IRA (owned by Jack; Jane is beneficiary) 
	$550,000


What is the amount of Jack’s probate estate if he dies?

A.
$3,150,000

B.
$2,250,000

C.
$1,200,000

D.
$1,700,000

4-3:  Which of the following assets will not automatically pass to Jane at Jack’s death?


A. Their residence

B. Jack’s life insurance

C. Jack’s IRA

D. The trust-owned investment real estate

4-4:  Which of the following statements regarding the probate of certain property interests is/are correct?
1.
Property owned as tenants in common will be subject to probate.
2.
Property owned jointly with right of survivorship will be subject to probate.
3.
Individually owned property will be subject to probate.
4.
Assets owned by a Revocable Trust will be subject to probate.
A.
1 and 3
B.
1, 2, and 3
C.
1, 3, and 4
D.
1, 2, 3, and 4
4-5  Which of the following assets would be subject to probate at Caitlyn’s death?

A. A vacation home that she owned as tenants-in-common with her brother.

B. Her 401(k) account – she named her husband as beneficiary.

C. Her investment account owned jointly with her husband.

D. A life insurance policy with a trust for her son named as beneficiary.
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By contract





By operation of law
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